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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and The Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—SEPTEMBER 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


Happy VALLEY FARMS. AMA Docket No. F&V 917-1. 
Denial of application for interim relief 
*Moser Farms Dairy, Inc. AMADocketNo.M1-7. Order 
Denying application for interim relief 


AGRICULTURE MARKETING ACT, 1946 
AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. West. I&G 
Docket No.68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No.9. Order staying imposition of sanctions 
LANDMARK BEEF PROCESSORS, INC. FSQS_ Docket 
14. Decision and Order 
*Stay Order 
MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decision 


Order — Consent by the parties after appeal 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorP., and 
CHARLES D. OLSEN. I & G Docket No. 60; In re Na- 
TIONAL MEAT PACKERS, INC. and C & M MgaT PACKING 
Corp. FMIA Docket No. 26; In re NATIONAL MEAT 
PACKERS, INc., C & M MEaT PACKING CorP., and THOMAS 
MONLEON. FSQS Docket No.7. | Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

REBHAN R&W MEAT COMPANY. 
Consent 

*Srevens Foops, INc., STEVEN L. AARON and DANIEL REID, 

JR. FSQSDocketNo.10. Decision and Order 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


HrYCHIW, DR. WAYNE. VA Docket No. 6. Dismissal 
*McCreary, DR. KARONG. VA Docket No. 12. 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ALEXANDER, RUDOLF. AWA Docket No. 150. Default 
ALLEN, WARREN. AWA Docket No. 156. Consent 
ANESI, JOETTA L. AWA Docket No. 161. Consent 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


BARKER, NAT M. and LouisE FE. BARKER, d/b/a BROKEN PINE RaB- 
BITRY. AWA Docket No. 159. 

Boul, Mr.TiwJ. AWADocket No.140. Consent 

CARROLL UNIVERSITY, JOHN. AWA Docket No. 166. 


DAVENPORT, JOHN D.T. and WILLIAM I. Swaln, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 

ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default . 

Fee, Mrs. BERNICE. AWA Docket No. 132. 

GALLOP, VAUGHN. AWA Docket No.155. Order Vacating 
Default Decision and Remanding Proceeding 

*Settlement Agreement Consent Decision and Order 

JACKSON, VERA. AWA Docket No. 163. 

JANSSEN, SHIRLEY. AWA Docket No. 149. Consent 

LISLE, SONDRA. AWA Docket No. 154. Consent 

LOWER, MAry JEAN, d/b/a WOODWIND KENNELS. AWA Dock- 
et No. 107. Dismissal 

Maurry BIOLOGICAL CoMPANY, INc. AWA Docket No. 147. 
Consent 

Morse, ARTHUR C. AWA Docket No. 160. Decision and 
Order 

*Oprrz, HARVEY and Susan Opitz. AWA Docket No. 

168. Consent 

PAMPERED PETS, INC. | AWA Docket No. 103. 

RAvu, CHARLES L. and THE BLACK LAGOON, INC. AWA Docket 
No. 141. Default 

Von UHL, JULIUS. AWA Docket No. 133. Consent 

WALKER, EVELYN L. AWA Docket No. 137. 

WEILAND, PAUL. AWA Docket No. 148. Consent 

WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN- 
NELS. AWA Docket No. 157. 

Woopy, ORVILLE and ANNA. AWA Docket No. 153. 


EGG RESEARCH AND CONSUMER INFORMATION ACT 
AGRICULTURE DECISIONS 


REYNOLDS, HUGH, d/b/a REYNOLDS FARMS. ERCIA Docket No. 
2. Ruling on certified issue 
*Decision and Order — Default 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


*CASTLEBERRY’S Foop Co. FMIA Docket No. 36. _ Decision 
and Order 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


DAVENPORT PACKING Co., INC. FMIA Docket No. 48. 
ulation and Order on the record at oral hearing 
Modification of Order 

FAMOUS BRANDS, LTD. FMIA Docket No. 49. Consent 

FULTON MEAT MARKET. FMIA Docket No. 46. Consent 

MLOTOK BEEF COMPANY, INC., and GERALD DAVID. FSQS 
Docket No. 16. Consent 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I & G Docket No. 60; ‘In re NA. 
TIONAL MEAT PACKERS, INC. and C & M MEAT PACKING 
Corp. FMIA Docket No. 26; In re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MONLEON. FSQS Docket No.7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 


OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding case to 
Administrative Law Judge 
PorTION KING, INC. FMIA Docket No. 47. 1100 
RicH, Louis, Foops. FMIA Docket No. 45. 698 
*SreveNsS Foops, INc., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Decision and Order 


TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Decision and Order 
Stay Order — pending judicial review 

WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 41. 
Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


LANDRUM, DAVID and DoROTHY HALSEY v. JOHN BLOCK, Secre- 
tary of Agriculture, United States Department of Agricul- 
ture. (USDA HPA Docket No. 148) Denial of Motion 
for Preliminary Injunction .. . 

WALL, RICHARD v. DEPARTMENT OF AGRICULTURE. (USDA 
HPA Docket No. 87) Affirms Secretary’s decision 


DISCIPLINARY DECISIONS: 


BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & Ray 
GILMER. HPA Docket No. 103. Consent — Dismissed 
as to Ray Gilmer 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 

BEECH, S.W., CHESTER B. MARBRY and THOMAS KE. 
WRIGHT. HPA Docket No. 108; and RAy GILMER. 
HPA Docket No. 116. | Consent — Dismissed as to Ray 
Gilmer 

BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 
173. Consent as to George Blades 

BREEDLOVE, ED. HPA Docket No. 167. Consent 

BurTON, THOMAS JR. and LEROY FRANKS. HPA Docket No. 
154. Consent as:to Thomas Burton, Or. 6. cs ccc dace voscaves secs 

CHRISTMAS, JOE. HPA Docket No. 98. Consent 

CHRISTMAS, JOE and JOE FLEMING. HPA Docket No. 
144, Consent as to Joe Christmas 

CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 
SOU BENE AE LO SUNIL VRGOGR® 5-5 510, siete es tas os KOS eC oe ge ors ate price 

CROWDER, DUDE. HPA Docket No. 75; BILLy HALE. HPA 
Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 
Order Denying Petition to Modify Order as to Dude 
Crowder 

Dick, RODNEY W. and EARNEST P. KNIPP. HPA Docket No. 
179. | Consent as to Earnest P. Knipp 

FLEMING, PREACH. HPA Docket No. 76. 

HAMILTON, VERNON L. HPA Docket No. 182. Consent 

HOLLOWAY, JIMMY. HPA Docket No. 109. Consent 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY ED- 
WARDS and CARL Epwarps, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 

JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No. 99. Withdrawal of Complaint 

JOHNSON, RALPH. HPA Docket No. 143. Consent 

LEE, JIMMY and JIM REESE. HPA Docket No. 134. Con- 
sent as toJimmy Lee 
Dec:sion and Order as to Jim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
111. Stay Order 

* Mores, MACK. HPA Docket No. 164. Dismissal 

MARTIN, JOE. HPA Docket No. 127. Dismissal 

Murpny, L. M. HPA Docket No. 170. Consent 

MYERS, KENNETH. HPA Docket No. 146. Consent 

PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. OGONSENt AS 10 POV I, POVRING: «okids §4 date a OR RA AOR 


Consent as to Mike Oppenheimer 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


ROWLAND, DALE. HPA Docket No. 178. Condent< 6.2458) ; 
“SHADE, EARLE and JIM MESSENGER. HPA Docket No. 
110. Consent as toJohn Messenger ...........0 0000 ce ue 
SMITH, Davin. HPA Docket No. 145. Consent 
VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 
VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sr. and Joe Van Clayton, Jr. ........... 
Consent as to Dale Barnes 
*WHEELON, LARRY. | HPA Docket No. 128. Consent . . . 
WoosLey, JOEL and MERRILL STUART. HPA Docket No. 
iol. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 
YOUNG, RONAL. HPA Docket No. 141. 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI 
CULTURE, ET AL. (USDA P &S Docket No. 5712) Sec- 
TELALY' S GECIBION ATfWMEO «6c x orsncr ce oer ware ero saes 5 

COLLIER, SIDNEY D. and Louis PAUL MARSH vu. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL 
TURE. (USDA P &S Docket No. 5892) Secretary's de- 
cision reversed 

CORONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN 
ISTRATION. (USDA P & S Docket No. 5030) Secre- 
tary’s decision affirmed 

DEJONG PACKING COMPANY, and MT. VERNON MEAT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy 
GRADE Food PRODUCTS CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P & S Docket No. 
5087)  Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
Inc. v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
(USDA P & S Docket No. 5371) Secretary's decision af- 
firmed 

PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA 
TION v. EZRA MARTIN COMPANY ET AL. Memorandum and 
Order 


* Current month September 1981 decisions. 





1220 CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


UNITED STATES OF AMERICA uv. PALMER G. HULINGS. (USDA 
P &S Docket No. 5136) — Secretary’s decision affirmed 

UricA PACKING COMPANY, a Michigan Corporation and DAVID 
FENSTER U. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DoNALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER. 
iA. (USDAP&S Docket No. 5455) — Secretary’s deci- 
sion affirmed 


DISCIPLINARY DECISIONS: 


* ALLEN, DEE d/b/a ALLEN CATTLE Co. P & S Docket No. 

5798. Consent 

AMERICAN BEEF Co, P&S Docket No. 5883. Consent 

AMHERST CouNTY LIVESTOCK MARKET, INC. ROBERT B. HOWELL, 
LOUISE B. HOWELL. P & S Docket No. 5824. Supple- 
mental Order, suspension terminated 

ANDERSON, JACK and HAGAN STOCKYARD, INC. P & S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tune Order, modifying effective date 

of consent order 

Supplemental Order, suspension terminated 

BLUEGRASS PACKING Co, P&S Docket No. 5881. Default 

BRADLEY Livestock AUCTION, INC, and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. 
Decision with respect to Bradley Livestock Auction, Inc. 0... 0.0.6. ee 
Supplemental Order, suspension terminated 

BRADY, RICHARD, P &S Docket No. 5829. Default 
Supplemental Order, suspension terminated 

BRENNAN MEAT COMPANY, a corporation; and HARRY SAMUELS, 
an individual. P & S Docket No. 5849. Consent 

BROWER, NEFF, Livestock, INC. P & S Docket No. 5861. 
Consent Py 
Supplemental Order, suspension modified 

BROWN, BILLY A. P &S Docket No. 5828. Default 

BROWN, LARRY J. P &S Docket No. 5903. Consent 

BUTCHER, WILLIAM. P &S Docket No. 5738. Default 

C & C Livestock AND PACKERS, INC. P & S Docket No. 
5878. Consent 

*C & T Meats, INC. a corporation, and Ross ConrTI, an individ- 
ual, P & S Docket No. 5929. Consent 

CAUGHMAN, FRANKIE W., JR. P&S Docket No. 5824. 
fault 

CHLOUBER, NICK. 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 
CLINGAN, FRANKLIN MILLARD. P & S Docket No. 5820. 


CONSUMER Foops Co., d/b/a CONSUMER CATTLE COMPANY. 
P & S Docket No. 5866. Consent 

CooK, JOHN, d/b/a JOHN CooK CATTLE and ATHENS CUSTOM 
KILL. P &S Docket No. 5869. Consent 

DAWSON, BERNARD L. P &S Docket No. 5879. Consent 

DEATS & DEATS CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK Com- 
MISSION Co. P &S Docket No. 5843. Consent 

DETROIT VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 

*Dumpl, RoGeR A. and Gerp U. SIEVERS. P & S Docket No. 

5925. Consent as th Gent (2 Sreuere oe) cad orci we oer weca res 132 

DUNNEGAN, DONALD L. P & S Docket No. 5852. Consent . : 

DUQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Con- 
sent as to DuQuoin Packing Company, Decatur Packing Di- 
vision 

EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 
a corporation d/b/a EDWARDS BROS. PACKING COMPANY 
P &S Docket No. 5847. Default 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 

FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P &S Docket No. 5736. Con- 
Gti AE LOCUPTO RON FOC NGOS 5 nrcwa-s 0'o Ron eidale Sas cbr Ce ees 

FANNING, MOURIS. P &S Docket No. 5807. Default 

FEIDER PACKING COMPANY, INC. P & S Docket No. 5 
Consent 

FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 

FrIO LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HarRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, III 

GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 
Supplemental Order, suspension terminated 

GOULD, LAVERNE A. P &S Docket No. 5895. 


* Current month September 1981 decisions. 





1222 CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE WER- 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
PPSOUITR MIRO oS PG ee eas PTET ashe MECN CR ERE SRY SEE e KE Te) 8 SO ROTC TT 
Consent as to Don and Arlyne Werner 
Consent as to Richard A. Galusha 

GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P &S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 

H. & R. MEAT ComPANy, INC., a corporation and ALLAN H. Ap- 
PLESTEIN, an individual. P & S Docket No. 5905. 
Consent 

HaMatTA, Eb. P &S Docket No. 5816. 

HENIFIN, CALVIN, d/b/a HENIFIN LIVESTOCK. P &S Docket No. 
5776. Supplemental Order, suspension terminated 

HILL, DENNIS G. P &S Docket No. 5804. Consent 

INGRAM, JAMES R. P &S Docket No. 5836. Dismissal 

JACKSON, RUSSELL. P &S Docket No. 5914. Consent 

JEFFERS, JAMES R. and CHARLES W. JEFFERS. P & S Docket 
No. 5821. Dismissal 

JOHNSTON PACKING Co., INC. P & S Docket No. 5894. 
Consent 

JOHNSTOWN LIVESTOCK SALES, INC. P & S Docket No. 
5875. Consent 

* JusTICE, MAXWELL R., SR. and M. Ray JUSTICE, JR. P&S 
Docket No. 5934. Consent as to Maxwell R. Justice, Sr. 
* Consent a8 GOI ROY JUSUICE IT ui.o.5. 6 os: s/5.0.d.p.0 sinless oa 0% ew ais pein wate cue 

KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT MORAN. P & S Docket No. 
5776; and In re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MorRAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 

KLINE, LOUIS, INC. P & S Docket No. 5833. 

KNopP, JOHN E. P &S Docket No. 5800. 

KRUSE, HARLAN. P &S Docket No. 5857. Consent 

LEA VELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLOOD, EDGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
sTocK, INC., MOUNTAIN STATES CATTLE COMPANY and MI- 
CHAEL F, DONALDSON. P & S Docket No. 5707. Con- 
sent as to Orie S. Lea Vell, d/b/a Lea Vell Cattle Company 
Consent as to Richard W. Baldwin 
Order Dismissing Appeal by Respondent Spencer Live- 

RN URNS ee Phelan TIL tases wee Drs sah aig stetckss lotehre Pere ace cla teak en ei org 783 


* Current month September 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 1223 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 

LIGHT, GEORGE E., III, and LiGut CATTLE Company, INC. 
P&S Docket No. 5822. Decision and Order 

LOGAN, J.C., JR. and JIMMY LOGAN, d/b/a JIMMY LOGAN LIVE 
STOCK. P & S Docket No. 5913. Consent as to J. C. 
BORON EPS 66s. ccc os 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P &S Docket No. 5868. Consent 

MALONE, PATRICK D. P &S Docket No. 5803. Consent 

McCoy, DENNY J. and T C CATTLE Company, INC. 
Docket No. 5718 Consent . . 

McKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 
5916. Consent as to McKinley-Winter Livestock Com- 
mission Company, Inc. 
Consent as to Winter Livestock Commission Company, 

Inc. 

Consent as to Gerald “Jerry” Anglin 
Consent as to John E. “Jack” Steinmitz 

McMIcHAEL, WILLIAM R. P & S Docket No. 
sent 

MEATXCORP and MEL NEALE. P & S Docket No. 5801. 
Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 


WARD WENDEL and RONALD EGBERT, individuals. P&S 
Docket No. 5844. Consent as to Menchhofer Cattle 
Company and Lyle Menchhofer ee oi 
MENDICOA, MODESTO P&S Docket No. 5762 Default 
Mcurco, INC. P&S Docket No. 5854. Consent . . 
Myers, HOWARD R. P & S Docket No. 5745. Consent 
NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY P & S Docket 
No. 3852. Supplemental Order, suspension terminated 
NIGG, VINCENT A. P&S Docket No. 5819. Consent 
NORTHERN BONELESS MEAT CORPORATION. P & S Docket No 
5603. CONROE a2 eon ae 
NOWELL, Don d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. Default 
*PARNELL'S PACKING Co., INC. 
5920. Consent . eee 
PoE, ROLAND and BoB WRIGHT. 
5630. Decision as to Roland Poe aig hate ee ccaae mea 
PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 
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*Py_e, Howarp F., d/b/a PyLe Livestock Co. —P & S Docket 

No. 5926. Consent 

QUALITY HOG AND CATTLE COMPANY, INC., a corporation, and AR- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No. 5775. Consent 

REESE, JIM. P &S Docket No. 5818. 

RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
Livestock AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
FE. Loomis, and WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
Consent as to Robert B. Stainbrook, Patricia E. Loomis, 

and William G. Doyle 

Consent as to Belknap Livestock Market, Inc. 
Consent as to Indiana Livestock Auction, Inc. 

RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK Co, 
P & S Docket No. 5865. Default 
Supplemental Order, suspension terminated 

SALT FORK CORPORATION and RODNEY HUGHES. P & S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 

ScHMITT PACKING Co., INC. and H. P. ScHMitTT, JR. 
Docket No. 5813. Consent 

SCHULTZ, GLEN L. P&S Docket No. 5851. Consent 

* SCOFIELD, WAYNE W. P&S Docket No. 5882. Default 

SELLERS, BRUCE L. P & S Docket No. 5802. Consent 

SHASTA Livestock AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P & S Docket No. 5783. Supplemental Order, 
suspension terminated 

SIMON, RONALD. P &S Docket No. 5770. Consent 

SouTH DAKOTA LIVESTOCK SALES COMPANY. P &S Docket No. 
5788. Consent 

THOMPSON, DALE and JACK THOMPSON, P & S Docket No. 
5908. Consent 

TRINKLE, O. W. d/b/a VictoR HoG Buyers. P & S Docket No. 
5850. Consent 

UNIONVILLE SALES Co., INC. 
sion 
Supplement to Initial Decision 

WARRINGTON MEAT PACKING COMPANY, INC. 
No. 5862. Consent 
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WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 

Watts, GENE. P&S Docket No. 5830. Default 

WILLARD, VANCE K. P&S Docket No. 5792. Consent 

WINDSOR AUCTION Co., INC., RICHARD E, PASLEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Decision as to Donald D. Gast . 2... wives Cie Pe 1121 

Yost Pack, INC., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. and John N. Yost 
Dismissal as to Jerry J. Yost 

ZAKRZEWSKI, THOMAS, SR. P & S Docket No. 5805. Con- 


REPARATION DECISIONS: 


FUGATE, JOHN N., II v. DEWEY VANCE. P & S Docket No. 
5712. Decision and Order 
Order on Reconsideration 

LANE, THOMAS E. and ROBERT D. LANE d/b/a LANE Bros. CATTLE 
Co. v. GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION 
CoMPANY, and JIMMY BOECKMAN. P & S Docket No 
5698 Decision and Order .... 

Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY 
VILLE LIVESTOCK SALES Co., INc. P & S Docket No. 
5656. Complaint withdrawn . 

LONG, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION Co., 
Inc. and MaArTIN HALFERT. P & S Docket No. 
5710. Dismissal ¥ 

WEBER LivesTocK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P&S Docket No. 5715. Dismissal . . 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 
AMERICAN) Fruit PuRVEYoRS, INC. v. UNITED STATES, ET 


AL. (USDA PACA Docket No. 2-4355) Petition de- 
nied 
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ALEXANDER BROS. PRODUCE, — INC. PACA Docket No. 
2-5658. Default 

AMERICAN’ FRUIT PURVEYORS, INC. PACA Docket No. 
2-4355. Order vacating Stay Order : 

C. B. Foops, Inc. PACA Docket No. 2-5544. Decisior 
and Order 
Stay Order 

C & W SALES, INC. PACA Docket No. 2-5691. 

CIMINO BROTHERS PRODUCE, _ INC. PACA Docket No. 
2-5727. Default 

Cuiary Housk, INC. PACA Docket No. 2-5629. Consent . 

CoLUMBUS FRUIT COMPANY, INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 

CONNECTICUT CELERY Co., THE. PACA Docket Nos. 2-5582 
and 2-5603. Decision and Order . 

CONTE, INC. PACA Docket No. 2-5681. Default 

CUSIMANO, INC., WAYNE. PACA Docket No. 2-5531. 
cision and Order 

FAMULARO, INC. PACA Docket No. 2-5696. 

FINK’S PoTATO SERVICE. PACA Docket No. 2-5719. 
fault 

GARY'S PRODUCE Co. PACA Docket No. 2-5744. Consent 

GROWER’S PRIDE, INC., a/t/a RANGE WEsT, Lrp. PACA Docket 
No. 2-5687. Default 

HARDCASTLE PRODUCE, Co.,  a/t/a HARDCASTLE WHOLE 
SALE. PACA Docket No. 2-5653. Default 

HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 

KALER PRODUCE COMPANY, INC. 
Default 

MEL’s ProbuCE, INC. PACA Docket No. 2-5690. Default 


Order Dismissing Respondent's Petition for Reconsidera- 


MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 
2-5682. Default 
MENDEZ PRODUCE, Ruby. PACA Docket No. 2-5599. 


MERBERG, N., & Son, INC. PACA Docket 
Consent 

Morris PRODUCE. PACA Docket No. 2-5651. 

PASSAFIUME, JOHN Jos., Fruit Co., INC. PACA Docket No. 
2-5702. Default 

POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

RozaAk’s PropucE Co., INc. PACA Docket No. 2-5670. 
Decision and Order 
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SOUTHERN INSTITUTIONAL Foobp SALES & SERVICE, INC. PACA 
Docket No. 2-5741. Default 
UNITED FRUIT AND VEGETABLE Co., INC. 
2-5536. Decision and Order .... 
Stay Order 
WANNAMELON, INC. 


REPARATION DECISIONS: 


A &L Porato Co., INC. v. ALL Pko Potato Co. PACA Docket 
No. 2-5618. Dismissal Order Poh ee 
ACOSTA GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA 
Docket No. 2-5585. Dismissal eee | Oe eared 
ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN 
LEAR TRUCKING vu. CLARENCE MAYFIELD PRODUCE Co., 
INC. PACA Docket No. 2-5588 Dismissal . . 
ALLEN, RUSSELL W. uv. NEW ENGLAND FARMS, INC PACA 
Docket No. 2-5647. Partial Dismissal Order rr 
* APPLEX, INC. v. GENERAL COMMERCE CORP PACA Docket No. 
2-5729. Decision and Order . ; ‘ : 
ARKANSAS TOMATO COMPANY v. M-K & Sons PRopuce Co., 
INC. PACA Docket No. 2-5661 Order Granting Pe- 
tition to Reopen 


BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Undisputed 


amount, order for . tees : aicratee: 2 
*Bakek, Howarp L. v. HARDING PRODUC! PACA Docket No. 
2-5839. Dismissal ....... : Aer ate 
BATAGLIA PRODUCE SALES, — INC l COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal . 
* Order Correcting Prior Order And Denying Petition for Re- 
consideration ee ene tte as 
BEAVER BrRooK FARMS, INC. v. LokD BROTHERS, IN« PACA 
Docket No. 2-5627 Decision and Order . . ; 
BENCHMARK BROKERAGE, INC. 0. ROYCO PRODUCE CORPORATION 
a/tla RoyAL PRODUCE OF HOUSTON PACA Docket No. 
2-5738. Default: -...c.22.. ee eC te tee eters altars cee 1007 
BIANCHI & SoNS PACKING CoMPANY v. H.J.L., INC. PACA 
Docket No. 2-5622 Decision and Order ...... 5 . 1160 
BLUE ANCHOR, INC. vu. E. M. MALLET, INC. PACA Docket No 
2-5555. Dismissal ; ; aa 190 
BLUE GOoosk GROWERS, INC. v. LOUIS FISHGOLD, IN¢ PACA 
Docket No. 2-5688. Dismissal . ven era ee ene 190 
BoNITA PACKING COMPANY t/a BETTERAVIA FARMS v. RoYCO PRO 
DUCK CORPORATION a/tla Royal. PrRopuck oF Hows 
TON, PACA Docket No. 2-5723 Default 
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Boston ToMATO Co., INC. uv. COLLEY-Woops, INC. 
Docket No. 2-5652. Dismissal 
BowLIN, BILL C., Co., INC. v. FINK’S POTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 
BYRNES, JOSEPH F., PRobpUCE, INC. v. KALECK 


Co. PACA Docket No. 2-5707. Decision and Order . . 
PACA 


DISTRIBUTING 


C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. 
Docket No. 2-4808. Decision and Order 
C. & G. ONION CoMPANY, INC. v. BUSHMAN’s INC, 
et No. 2-5570. Dismissal Order 
*C & V VEGETABLE FARMS. v. M. Orrutr BROKERAGE 
INC. PACA Docket No. 2-5747. Dismissal oi 
‘“AAMANO. Bros., INC. v. SOUTHLAND PRODUCE Co., a/t/a WEST 
Fruit Co. PACA Docket No. 2-5715. Decision and 
Order 
AAVO GROWERS OF CALIFORNIA v0. INTERNATIONAL FOOD MAR 
KETING, INC, PACA Docket No. 2-5645. Dismissal 
IFORNIA SUBTROPICAL EXPORTS v. LINCOLN DIVERSIFIED SYS 
rEM, INC., a/tla LINCOLN PRODUCE. PACA Docket No. 


Co.. 


2-5667 Decision and Order 

VEG SALES, INC. uv. SEARS-SCHUMAN Co 

No. 2-5668. Decision and Order 

Order on Reconsideration . 
PELLO, J & Lou. M. Orrurr BROKERAGE Co., INC. 

Docket No. 2-5767 Dismissal d pis 
t) KE ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/bla CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 6 
“ARIC, Louis, & SONS v, VICTOR JOSEPH & SON, INC. 
Docket No. 2-5779. Dismissal 

‘ASTANEDA, RICARDO d/b/a PENINSULA VEGETABLE EXCHANGE U. 
VALLEY BROKERAGE, INC. PACA Docket No. 2-5512. 





Formerly EMPIRE Foops, INC. PACA Docket No. 
2-5694. Decision and Order Ly eer 
LOUD PrRopUCE INC. vu. JACK MALL Potato Co, PACA Dock- 
et No. 2 Decision and Order 
SOOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order 
CorTES & Co., J. R. uv. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5673. Order of Dismissal 
*pD'Acquisto d/b/a Tropic BANANA Co. v. JOSEPH F. Cata 
LANO, PACA Docket No. 2-5771. Dismissal 
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DauITo, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 
Order 

DeLuca, Louts v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order . . 

Dupa, A., & Sons, INc. v. E. VEGA & SONS PRODUCE. 

Docket No. 2-5518. Dismissal 

ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH FRuIT & PRODUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 

*EMPIRE PRODUCE TERMINAL CorP. v. UNION Foon SERV 
ICE, PACA Docket No. 2-5716. Order Vacating Re- 
opening After Default And Reinstating Default Order 

FARM PAK Propucts, INC. v. JOE ROSENTHAL & SONS. PACA 
Docket No. 2-5672. Decision and Order 

FRESH Foops OF CALIFORNIA, INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. 2-5649. Decision and Order 

Fruits OF FouR SEASONS v. CoLUMBUS FrRuIT Co. PACA 
Docket No. 2-5633. Decision and Order 

Garcia, J. M., Propuck, INC. v. ENRIQUE LAZCANO, d/b/a HEN 
RY'S PRODUCE. PACA Docket No. 2-5625. Decision 
and Order 

GARIN, THE, Co. v. NATIONAL FRESH FRUIT & VEGETABLE Co., 
INC. PACA Docket No. 2-5654. Decision and Order 

GARIN, THE, COMPANY, v. M. OFFUTT BROKERAGE Co. PACA 
Docket No. 2-5710. Undisputed amount, order for 
Stay Order 
Order on Reconsideration 

GARIN, THE, COMPANY v. MIKE PHILLIPS ENTERPRISES, 
INC. PACA Docket No. 2-5709. Decision and Order 

GARY'S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co, v. 
DAMA/SCHULMAN’ Co., INC. PACA Docket 
2-5548. Order on Reconsideration 

*GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. STEV 
co, INC. PACA Docket No. 2-5674 Decision and Or- 

GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
Inc. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. 

Docket No. 2-5655 Reparation Order 
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GLAss, RICHARD A., COMPANY, INC., vu. D. J. FoRRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

*GoocH HARVESTING, INC. v. GROWERS MARKETING SERVICE, 
INC. PACA Docket No. 2-5689. Dismissal 

GREEN VALLEY PRODUCE Co-Op vu. PUPILLO FRUIT 
PANY. PACA Docket No. 2-5713. Decision and Or- 


PACA Docket No. 2-5606. 
* Order on Reconsideration 

GREENBELT FARMS, INC. vu. HOULEHAN, INC. 

92-5613. Decision and Order 
GRIFFIN-HOLDER Co. v. JOSEPH MERCURIO PRODUCE CorP. 

PACA Docket No. 2-5718. Decision and Order .................... 1002 
GRIZZARD, JIMMY, SALES, INC. v. Luoyp C. Myers d/b/a Lioyp 

MyYeEks Co PACA Docket No. 2-5638 Decision and 


tla SovuTH DADE — PRODUCE. PACA Docket No. 
2-5593 Decision and Order ee str 
* HATCHER, WADE & D. C. HOLLAND v. Bo THOMAS PRODUCE CoM 
PANY. PACA Docket No. 2-5757. Decision and Or- 
der Wi a ees Sage ea maee sitet de bees 
HELMS PoTrato Co. v. JIMMY SHMON d/b/a JIMMY SHMON CoM 
PANY, PACA Docket No. 2-5678. Reparation Order 
HiGH & MicHty FArmMs, Inc. v. H.R. BUSHMAN & Son 
Corp. PACA Docket No. 2-5562. Decision and Or- 
der 
"Hunt On. Co. 3 
Sons. IN PACA Docket No. 2-5686 Dismissal 
Hunts Point ToMATO Co., INc. vu. CorY FARMS, INC. 
Docket No. 2-5590. Decision and Order 
JULES PropuceE Co., INC. vu. QUALITY MELON — SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 
KERN RIDGE GROWERS, INC. vv. T.J. PowerR & Com 
PANY, PACA Docket No. 2-5632. Decision and Or- 
der : 
Order on Reconsideration 
*KiRK PRopUCE, INC. v. BRUNO Dispoto COMPANY, 
Docket No. 2-5604. Decision and Order . 
KISER & Sons, INC. v. CLARY House IN« 
2-5621. Stay Order 
LA MANTIA-CULLUM-COLLIER & Co., INC. vu. BREVARD PRODUCE 
Co., INC. PACA Docket No. 2-5608. Decision and 
Order ... erg ats. te Bit 
LA MANTIA-CULLUM-COLLIER & COMPANY, INC. uv. C. L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order. .. . 
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*LA MANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. NORTH AMERL- 
CAN PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5657. Dismissal . 

LAMANUZZI AND PANTALEO, LTD. vu, 
INC. PACA Docket No. 2-5567. Decision and Order 

LINDEMANN Farms, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Order on Reconsideration 

M & M Tomato Co., INc. v. Royco PRODUCE CORPORATION a/t/a 
RoyAL PRODUCE OF HOUSTON, PACA Docket No. 2- 
5724. Decision and Order . oe 

MAGIC VALLEY PrRopucE, INc. v. E. & R. BROKERAGE and/or 
HousE OF Goop CELERY, INC. PACA Docket No. 
2-5459. Decision and Order ... Den auus fa reine eS 

*MCALLEN, VISTA v. V.F. LANasA, INc. PACA Docket No. 
2-5683. Decision and Order .. 

McRAE Propuce Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 
MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co 


Docket No. 2-5656. Decision and Order . . 
MEYER TOMATOES v. HARDCASTLE PRODUCE Co., INC. 
Docket No. 2-5636. Decision and Order . gee 
* MITCHELL, E. C. v. 1G A Foop Mart, INc. PACA Docket No. 


2-5624. Dismissal eras cok 
MIZOKAMI BROTHERS OF ARIZONA, INC. v. 
INC. PACA Docket No. 2-5749. Dismissal . . . 
Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 


TION, PACA Docket No. 2-5580. Dismissal . 
MountTAIN Mist PACKERS v. HARVEST HOUSE MARKETING CORPO 
RATION, PACA Docket No. 2-5620 Stay Order . 
Moukapick, Cy, AND Sons, INC. t D. J. Forry Co., 
INC. PACA Docket No. 2-5557 Dismissal Order 
MUuIR-ROBERTS COMPANY, INC. v. RoyCO PRODUCE CORPORATION 

a/tla ROYAL PRODUCE OF HOUSTON PACA Docket No 
2-5739. Default Sees aes 
*Murpuy, O. P., Propuce Company, INc. a/t/a O. P. MurpHy & 
Sons v. E. VEGA & SONS PRODUCE PACA Docket No. 
2-5623. Dismissal ee ire cede 
MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. Undisputed amount, order for 
*Decision and Order .... 
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NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 

* Dismissal 

NORTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU 
rORS, INC. PACA Docket No. 2-5609. Decision and 
Order 

Norton, J.R., COMPANY v. CHRISTMAN PRODUCE COoM.- 
PANY. PACA Docket No. 2-5737. Admission of Lia- 
bility 

*Orrutr, M., BROKERAGE Co., INC. v. JENKINS DISTRIBUTORS, 
INC, PACA Docket No. 2-5853. Reparation Order 

*OxuN, Morris, INC. v. SIX L’s PACKING Co., INC. PACA Dock- 
et No. 2-5708. Dismissal 

*PANDOL BROTHERS, INC. v. PURE GOLD, INC. PACA Docket 
No. 2-5841 Dismissal 

*PARAMOUNT CITRUS ASSOCIATION, INC. FISHMAN PRODUCE 
Co. PACA Docket No. 2-5728. Decision and Order . 

Pass Farm, INc., d/b/a SUN City FARMS v. SALAH A. GOUDA, 
d/b/a GOUDA GROVES PACA Docket No. 2-5648. De- 
cision and Order : 

*PaVvICH, STEVEN, AND SONS v. WILLIAM JAMES DANILSON d/b/< 
Happy DAN’. PACA Docket No. 2-5725. Dismissal 

PREFERRED TOMATO Corp. v. CoLUMBUS FRUIT Co., INC. 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY CoM- 
PANY PACA Docket No. 2-5513. Decision and Or- 
der 

Process SupPLY COMPANY, INC. uv. PERFECT POTATO CHIPS, 
INC. PACA Docket No. 2-5577. Decision and Order 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACK. 
ING, INC, PACA Docket No. 2-5516. Dismissal 

PURE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order .... 

READY Pac PRopucE, INC. v. MEL'S PRODUCE, INC. 

Docket No. 2-5650. Dismissal 

ROBINSON COMPANY, C.H. v. Fort PIERCE TOMATO GROW 
ERS PACA Docket No. 2-5628. Decision and Order 

ROBINSON COMPANY, C, H. v. RoYCO PRODUCE CORPORATION a/t/a 
RoyAL PRODUCE OF HOUSTON PACA Docket No. 
2-5721. Default 
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*RoGerS, Davip O., INc. d/b/a ROGERS PRODUCE Co. v. INTERNA- 
TIONAL PINEAPPLE Co. PACA Docket No. 2-5706. 
Dismissal .... 

* ROYAL PACKING Co. v. AMIGO Foops Corp. PACA Docket No. 
2-5809. Dismissal 

RUSKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 

SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
COMPANY. PACA Docket No. 2-5712. Reparation 
Order 

SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIB 
UTING Co. PACA Docket No. 2-5659. Dismissal 

SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 

SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 

SENINI ARIZONA, INC. v. C.H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 

* SINGH, RALA, FARMS v. JAROSZ PRODUCE FARMS, INC. 

Docket No. 2-5695. Decision and Order . 

SKYVIEW COOLING COMPANY v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 

Sun FREsH, INC. v. TOMMIES CELLO-PAK, INC. 

No. 2-5792. Reparation Order .... 48 1006 

SuNNY Farms, INc. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/t/a HRDLICKA Bros. PRopUCE Co. PACA Docket No. 
2-5612. Decision and Order 

*TEIXEIRA FARMS, INC. v. TOMMIES CELLO-Pak, INC. 

Docket No. 2-5826. Reparation Order . 

TENNECO WEstT, INC. v. LOWELL PRODUCE, INC. 

No. 2-5789. Stay Order .. ears rire ree lL. 

TrI-Boro Fruit Co., v. DINO DISTRIBUTORS, INC. 
et No. 2-5568. Decision and Order 

Ucon Provuce, INC. v. RoycO PRODUCE CORPORATION a/t/a Roy 
AL PRODUCE OF HOUSTON PACA Docket No. 2-5733. 


INC PACA Docket No. 2-5611. Stay Order 
*VeG-A-MIx v. PupILLO Fruit COMPANY. PACA Docket No. 
2-5714. Decision and Order 
WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a NA 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605 Decision and Order . 
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* WALSH, WARREN LEE, SR., d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, _ INC. PACA Docket No. 
2-5740. Decision and Order 

* WELLER, PHILLIP RICHARD d/b/a RICHARD WELLER v. MCDONALD 
IMPORT, INC. PACA Docket No. 2-5787. Dismissal 

WEstTRICK, RAY, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. KEMPF & Sons, INC. PACA 
Docket No. 2-4866. Stay Order 

WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INC., t/a 
FAMOUS Foop PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 

*Woop, J. A., Co. — Vista, INc. v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 2-5511. Dis- 
missal 

WorLD WIDE PRODUCE BROKERS, INC. v. CHARLES C, COLLINS 
d/b/a COLLINS BROKERS PRODUCE Co. PACA Docket No. 
2-5639. Dismissal 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING Co., INC. PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EusEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


ABATTI PRODUCE, INC. uv. T.W.A., INC. PACA Docket No. 
RD-81-196 

ACOSTA GROVES v. HISPANIC FOOD DISTRIBUTION CorP. PACA 
Docket No. RD-81-176 

AGRI SALES v. THURSTON P, CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-145 

AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 

AMERICAN FINE Foops, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-81-193 

AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL FOOD 
SALES & SERVICE, INC. PACA Docket No. RD-81-121 

AMERICAN PRODUCE CO. v. RASHED CORPORATION a/t/a JOHNNY'S 
Fruit MARKET. PACA Docket No. RD-81-114 

ANTIGO POTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
BROos. PACA Docket No. RD-81-93 
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ANTLE, Bub, INC. v. PUPILLO FRurr COMPANY. PACA Docket 
No. RD-81-171 
* Order Denying Petition To Reopen 
ANTLE, Bub, INC. v. TWIN STATES MARKETING CoO., INC. 
Docket No. RD-81-54 
ARMATA, E., INc. v. A. C. PRopuUCE, INC. 
RD-81-152 
BAILLIE, JACK T., Co., INc. v. T.W.A., INC. PACA Docket No. 
RD-81-189 
BAILLIE, JACK T., Co., INC. v. THURSTON P. CANTRELL and Don R. 
BEASLEY d/b/a DELTA PRODUCE Co. PACA Docket No. 
RD-81-159 
BASIN POTATO v. CHIEF BRANDS OF TUSCALOOSA. PACA Dock- 
et No. RD-81-199 
Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 
BELRIDGE PACKING Co. v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. RD-81-213 
BENANDI PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-81-218 
BERWICK VEGETABLE COOPERATIVE uv. SAM RUBY EXPORT 
Co. PACA Docket No. RD-81-99 
BIANCHI] & SONS PACKING Co. v. E. VEGA & SONS PRO 
DUCE. PACA Docket No. RD-81-230 
“BIG RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATO HOUSE. PACA Docket NOVRD-SI-Bi2 o..c0¥ fcc oe eee wee 1012 
* BLUE ANCHOR, INC. v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-81-245 
*BLUE ANCHOR INC. v. SAMER INTERNATIONAL CORPORATION. 
PACA Docket No. RD-81-232 
*BoniTA PACKING Co. a/t/a BETTERAVIA FARMS v. ANSHI PRODUCE 
COMPANY. PACA Docket No. RD-81-244.... 
BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 
BORDGES, ALEX, COMPANY v. SAM WANG Foop Corp. PACA 
Docket No. RD-81-34. Stay Order 
*Boston TOMATO Co., INC. v. COLLEY Woops Inc. | PACA Dock- 

et No. RD-81-231 

Brown, Mort, Inc. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-133 

BRUNNER PRODUCE COMPANY v. VALDEZ BROKERAGE Co. 
PACA Docket No. RD-81-95 

CALIFORNIA FRUIT COMPANY v. E. VEGA & SONS PRODUCE. 
PACA Docket No. RD=SIS132): ic bok <node Leds mu oe® doe Cea eeas 

CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 
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CAPPELLO, J & L, FARMS v. CHARLES D. QUARELLI, JR., d/b/a 
QUARELLI DISTRIBUTING a/t/a Q DISTRIBUTING. PACA 
Docket No. RD-81-91. Order Denying Motion To Re- 
open 

CAPURRO, FRANK, & SON vu. CHRISTMAN PRODUCE COM 
PANY. PACA Docket No. RD-81-141 

CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. EASTCO POTA 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 

CASILLAS BROTHERS, INC. vu. ROMI EXPORT. PACA Docket No. 
RD-81-214 

CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 

CHAPMAN Fruit Co. INC. v. HARRIS ENTERPRISES, INC. a/t/a ENDI- 
COTT PRODUCE Co, PACA Docket No. RD-81-183 

CLARK, CHARLES HAROLD d/b/a ALFRED BOBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 

COASTAL MARKETING ASSOCIATES INC, v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164 

COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET Bas. 
KET. PACA Docket No. RD-81-80 

COLORADO) POTATO GROWERS EXCHANGE v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-149 

COLORADO POTATO GROWERS EXCHANGE v. H & H DISTRIBUTING 
Co. PACA Docket No. RD-81-156 

COLORADO POTATO GROWERS EXCHANGE v, SOUTHERN INSTITU 
TIONAL Foob SALES & SERVICE, INC. PACA Docket No. 
RD-81-84 

COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN, Uv. 

INc. PACA Docket No. RD-81-42 

CONSOLIDATED DISTRIBUTORS v. INDIANA HITCHING Post Corp. 
alta HITCHING Post MkT. PACA Docket No. 
RD-81-207 

COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIB 
TORS. PACA Docket No. RD-81-96 

CROWN PACKING COMPANY, INC, v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DAUITO, RALPH & Sons, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-81 

Davies, K. M., Co., INC. uv. INDIANA HITCHING Post Corp. a/t/a 
HITCHING Post MKT. PACA Docket No. RD-81-185 .................. 1014 
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DELAWARE PRODUCE GROWERS, INC. vu. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DELTA PACKING COMPANY OF Lopi INC. v. SUNRISE PAK-N-KOOL, 

INC, PACA Docket No. RD-81-166 
DENT, GEORGE E., SALES, INC. v. Monte ALTO Foops, 

INC. PACA Docket No. RD-81-82 
DONOVAN, R. F., Farms, INC. v. T.W.A., INC. PACA Docket 

No. RD-81-197 
Dupa, A., & Sons, INC. v. JACK F. BECKUM d/b/a BATESVILLE To 

MATOE COMPANY. PACA Docket No. RD-81-97 

*Dupa, A., & Sons, Inc. v. TomaTogs, INC. | PACA Docket No. 

RD-81-210. Order of Dismissal 
DURNIAT, HENRY S. d/b/a VERDE FARMS a/t/a SANDIA DISTRIBU 

TORS v. GARY J. STANTON & RAYMOND E. YounG d/b/a 

BERTIS PRODUCE Co. PACA Docket No. RD-81-106 
EMPIRE PRODUCE TERMINAL CorP. v. UNION Foop SERV 

ICE. PACA Docket No. RD-79-374. Order Reopen- 

ing After Default 
ENGEL, KURT VAN, COMMISSION Co., INC. 

INC. PACA Docket No. RD-81-226 
FISHER, BRADLEY J. v. AcTON Co., INC. a/t/a GORDON 

Foops. PACA Docket No. RD-81-165. Order Reopen- 

ing After Default 1187 
FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. 

BORDGES Co. PACA Docket No. RD-81-85 491 
ForD, Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 

No. RD-81-103 .... 496 
ForkD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. TROPICAL 

FARMS, INC. PACA Docket No. RD-81-158 ... 1010 
Four STak TOMATO, INC. v. JACK F. BECKUM d/b/a BATESVILLE 

TOMATOE HOUSE. PACA Docket No. RD-81-146 .. 865 
FRIESEN, DAN E. uv. VEGAS VILLAGE SUPER MARKET, 

Div. PACA Docket No. RD-81-112 1188 

Order Vacating Default Order and Staying Proceedings ... 863 
GARIN COMPANY, THE v. NORTH AMERICAN DISTRIBUTORS, 

INC. PACA Docket No. RD-81-162 1182 
GARIN COMPANY, THE v. TWIN STATES MARKETING Co., 

INC. PACA Docket No. RD-81-53 . 1 
GENBROKER CORPORATION d/b/a GENERAL BROKERAGE Co. v. SUN 

HonG Wo Propuce, INC. PACA Docket No. RD-81- 

220 
GENERAL PRODUCE, INC. v. HERBERT W. LEWIS d/b/a HERBERT 

Lev Is PRODUCE. PACA Docket No. RD-81-65 
GENERAL PRODUCE, INC. v. KEN THOMAS d/b/a KEN THOMAS PRO 

DUCE. PACA Docket No. RD-81-195 ... 
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GOLD BELL INC. v. THE CONNECTICUT CELERY Co. PACA 

Docket No. RD-81-227 
*Grasso Foops Inc. v. MIRAMAR PICKLES & Foop Propucts, 
INC. PACA Docket No. RD-81-233 

GRASSO Foops, INC. v. SCHORR-STERN Foop Corp. PACA 
Docket No. RD-81-107 

GRASSO, THOMAS M. v. CONTE, INC. PACA Docket No. 
RD-81-43 Se Bas 

GRATZ & UTTER v. HARTFORD BANANA Co., INC. PACA Dock- 
et No. RD-81-201 

GREENBELT FARMS, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-150 

GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 

GREEN VALLEY PRODUCE Co-Op v. T.W.A., INC. PACA Dock- 
et No. RD-81-209 

HALL, H., & Co., INC. v. JOHN J. QUINN COMPANY. PACA 
Docket No. RD-81-83 

HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUSE. PACA Docket No. RD-81-98 

HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 

HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA 
Docket No. RD-81-119 

HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN- 
HOUSE v. TWIN STATES MARKETING Co., INC. PACA Dock- 
et No. RD-81-62 

HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
CoMPANY, INC. PACA Docket No. RD-81-94 

* HORWATH AND Co., INC a/t/a GONZALES PACKING Co. v. TOMATOES 
INC. PACA Docket No. RD-81-234 

HOVERSON & SONS v. JOE'S FRUIT BASKET. PACA Docket No. 
RD-81-70 ... 

Hunt O1L COMPANY a/t/a PLANTATION PRODUCE COMPANY v. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 

*IpAHO PoraTO PACKERS CorP. OF IDAHO v. B. CIANCIOLO, 
INC. PACA Docket No. RD-81-250 
J.D. DISTRIBUTING Co. v. T.W.A., INC. 
RD-81-188 
* JON-VEG SALES INC. v. MOREGGIA & SONS INC. 
No. RD-81-247 1400 

KAMINISKI, ALBERT v. JOHN H. MEYER d/b/a MEYER 

Bros. PACA Docket No. RD-81-144 866 
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KLIEMAN & HOCHBERG INC. a/t/a YECKES-EICHENBAUM DIVISION v. 
NoRTH AMERICAN DISTRIBUTORS, INC PACA Docket No. 
RD-81-203 

KocH, RICHARD R. v. TOMMIES CELLO-PAK, INC. 

No. RD-81-205 

KRAUT, VicTOR, INC. v. SUNSHINE SALAD Co., INC. 

Docket No. RD-81-127 .. ; 

KRUGER'S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75 

KUROKI, GEORGE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-208 

LANGE, TOM, CoMPANY, INC. v. ALFRED GORDON OLIVER AND Ron 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 

LEEDY, VicToR F. d/b/a LEEDY PRODUCE COMPANY v. TOMMIES 
CELLO-PAK, INC. PACA Docket No. RD-81-184 

Let-Us-PAK v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA 
LOOSA. PACA Docket No. RD-81-200 cok 

LET-Us-PAK v. T.W.A., INC. PACA Docket No. RD-81-202 . 

Los ALAMOs FARMS, INC. v. CHARLES D. QUARELLI, JR. d/b/a 
QUARELLI DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA 
Docket No. RD-81-143 ... 

M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NorTH STAR SALES. PACA Docket No. 
RD-81-135 

Maacaio, INC. v. TWIN STATES MARKETING Co., 

Docket No. RD-81-60 

Maal, INc. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT MAR 
KET. PACA Docket No. RD-81-117 

MAGLIO & COMPANY v. B. CIANCIOLO, INC. PACA Docket No. 
RD-81-223 

Manns, VICTOR S. d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG 
d/b/a HUGH YOUNG PRODUCE AND Co, PACA Docket No. 
RD-81-88 

* MAINLINE Potato Co., INC. v. LOWELL PRopuce, INC. 
Docket No. RD-81-177. Stay Order heen 

MANA-HILL PACKING Co., INC. v. BATESVILLE TOMATOE 

House. PACA Docket No. RD-81-179 
*MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC, PACA Docket No. RD-81-169. Stay Order 
Mapes, INc. v. T.W.A., INC. PACA Docket No. RD-81-163 . 
*MARTIN PropuceE Co., INC. v. LoWELL Propuce, INC. PACA 
Docket No. RD-81-182. Stay Order ...... 

MAscakI, LEONARD J. d/b/a COASTAL BROKERAGE ( 

DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 
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MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-68 
MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 
*McDONALD, PHILIP N. v. SMITHSBURG NURSERY AND GREEN- 
HOUSES. PACA Docket No. RD-81-239 
McNair, Jog, INc. v. B & E Propuce, INC. PACA Docket No. 
RD-81-142 
Merritt, E. W., FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC, PACA Docket No. RD-81-198 
MEYERS, CALVIN C. v. WATERMILL EXPorT, INC. PACA Dock- 
et No. RD-81-37 
Mikzk JeT-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a 
Crry MARKET. PACA Docket No. RD-81-140 
MING KEE Propucts, INC. v. EVERGREEN CORPORATION. 
PACA IDGCREL IO MEU SOE TS calcitic orem cus te Sine cre wien steele utah ees 176 
MisirA, TONY, & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102 
* Order Denying Motion To Reopen 
*MONTEREY Bay PACKING Co. v. CARL D. NIELSEN & LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-256 
MONTEREY BAY PACKING Co. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-58 
Morritt, RICHARD J. d/b/a UNITED PRODUCE Co. v. WESTERN 
FRruIT, INC. PACA Docket No. RD-81-206 
Movosovitz, MAX, Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129 
MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE Co. v. THE CON 
NECTICUT CELERY Co. PACA Docket No. RD-81-228 
*Murpuy, O. P., PRopucE Company, INC. a/t/a O. P. MurpHy & 
SONS v. GONZALEZ Bros. PRODUCE, INC. PACA Docket 
No. RD-81-253 
Myco v. T.W.A., INC. PACA Docket No. RD-81-211 
NAGELBERG, AL, & Co., INC. v. A.C. PrRopucr, INC. PACA 
Docket No. RD-81-151 
NAPLES TOMATO GROWERS, INC. 
Docket No. RD-81-225 
* Dismissal 
*Neopc, INC. a/tla NEW ENGLAND ORGANIC PRODUCE CENTER v. L. 
& M. SCHNEIDER, INC. PACA Docket No. RD-81-246 
NoRDON Fruit Co. a/t/a CAL Fruit v. HARBOR BANANA DISTRIBU- 
TORS, INC. a/t/a WHOLESALE FRESH Foops. PACA Docket 
No. RD-81-160 
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NorTH SIDE BANANA COMPANY v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
RD-81-161 
NorTON, J. R., COMPANY v. TOMMIES CELLO-PAK, INC. 
Docket No. RD-81-130 
NorTON, J.R., COMPANY v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-56 
PACIFIC GAMBLE ROBINSON Co. a/t/a PAciFIC FRuIT & PRODUCE 
Co. v. RoycO PRODUCE CORPORATION a/t/a ROYAL PRODUCE 
OF HOUSTON. PACA Docket No. RD-81-174 
PARAMOUNT CITRUS ASSOCIATION, INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-190 
PARAMOUNT CITRUS ASSOCIATION, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-168 
PARIS FoopS CORPORATION v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-41 
PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a Vol 
KERT Foops. PACA Docket No. RD-81-167 
* Order Vacating Prior Order And Dismissing Complaint 
PETRO, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. GAL 
LEGOS d/b/a PALM City POTATOE SALES. PACA Docket 
No. RD-81-50 
PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order .... ceca eae 
PITMAN & Sons INC. v. JOHN BAILEY. PACA Docket No. 
RD-81-155 . 1010 
PitscH, EDWARD, PRODUCE, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 642 
Post & TABACK, INC. v. A.C. Propuce, INC. PACA Docket 
. 1185 


DUCE. PACA Docket No. RD-81-139 ....... .. 865 
PoTH VEGETABLE COMPANY, INC. v. MCGRATH BROKERAGE COM 

PANY, INC. PACA Docket No. RD-81-79 .... 492 
PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA 

d/b/a SONNY’S FARM. PACA Docket No. RD-81-109 ................. 642 
PRUETTE, GRADY v. OLYMPIC WHOLESALE PRopUCE & Foops, 
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(No. 20,905) 


In re MOSER FARM Dairy, INC. AMA Docket No. M 1-7. Decided 
September 9, 1981. 


Petition for interim relief—Denied 


Where an enforcement action is pending in this proceeding, interim relief is not appro- 
priate and, therefore, the petition for interim relief is denied. 


Joel M. Fain, Vernon, Conn., for petitioner. 
Alexandra Maravel, for respondent. 
Order by Donald A. Campbell, Judicial Officer. 


ORDER DENYING APPLICATION 
FOR INTERIM RELIEF 


Petitioner, a milk handler subject to the provisions of Milk Marketing 
Order No. 1 (7 C.F.R. § 1001.1 et seq.), seeks interim relief from an 
underpayment notice issued by the Market Administrator of the Order 
ordering petitioner to pay Eastern Milk Producers Cooperative Associa- 
tion, Inc., $57,010.65. Petitioner ignored the underpayment notice and 
the Secretary has initiated an action in the United States District Court 
in Connecticut under § 8a (6) of the Act(7 U.S.C. § 608a (6) ) to compel 


petitioner to pay the Cooperative as ordered. 

Since an enforcement action is pending in this proceeding, interim re- 
lief is not appropriate and, therefore, the petition for interim relief is 
denied. 

In those situations in which the officials who have been delegated the 
responsibility for administering the Act and various marketing orders 
have determined that a handler’s challenge to an obligation has merit, 
the matter has been dealt with outside the adjudicatory process by ad- 
justing the billing or the obligation or by making the discretionary deci- 
sion not to file an enforcement action under § 8a (6) of the Act (7 U.S.C. 
§ 608a (6) ). Once an enforcement action has been filed in a United 
States District Court, interim relief by the Judicial Officer is never ap- 
propriate. 

When Congress passed the Act to avoid the chaotic competition in the 
milk industry which threatened the country’s supply of fluid milk 
(Nebbia v. New York, 291 U.S. 502, 515-20 (1933) ), it specifically pro- 
vided in § 8a(6) for judicial enforcement of the marketing orders, 
which the Act authorized to accomplish the legislative purpose. 


The several district courts of the United States are 
vested with jurisdiction specifically to enforce, and to pre- 
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vent and restrain any person from violating any order, 
regulation, or agreement, heretofore or hereafter made or 
issued pursuant to this chapter, in any proceeding now 
pending or hereafter brought in said courts (7 U.S.C. 
§ 608a (6) ). 


Congress provided milk handlers with the right to an administrative 
hearing and ruling on their challenges to milk orders and obligations im- 
posed thereunder (7 U.S.C. § 608c (15) (A) ). Congress also gave the fed- 
eral courts jurisdiction to review agency rulings made in administrative 
proceedings under § 8c (15) (A) (7 U.S.C. § 608c (15) (B) ). Significant- 
ly, Congress further provided that: 


The pendency of proceedings instituted pursuant to this 
subsection (15) shall not impede, hinder, or delay the 
United States or the Secretary of Agriculture from obtain- 
ing relief pursuant to section 608a (6) of this title (7 U.S.C. 
§ 608c (15) (B) ). 


“Handlers are thus assured opportunity to establish claims of griev- 
ances while steps for the protection of the industry as a whole may go 
forward. Sections 8a (6) and 8c (15) thus form a complementary pro- 
cedural scheme” (United States v. Ruzicka, 329 U.S. 287, 292 (1946) ). 


The need for the government to obtain prompt enforcement of market- 
ing orders to accomplish the economic regulatory purposes of the Act in 
the interest of the entire milk industry and the public is also reflected in 
the legislative history. 


During the period while any such petition is pending be- 
fore the Secretary and until notice of the Secretary’s ruling 
is given to the petitioner, the penalties imposed by the act 
for violation of an order cannot be imposed upon the peti- 
tioner if the court finds that the petition was filed in good 
faith and not for delay. The Secretary may, nevertheless, 
during this period proceed to obtain an injunction against 
the petitioner pursuant to section 8a (6) of the Agricultural 
Adjustment Act. . . . lt 1s believed that these provisions es- 
tablish an equitable and expeditious procedure for testing 
the validity of orders, without hampering the Govern- 
ment’s power to enforce compliance with their terms. (S. 
Rep. No. 1011, 74th Cong., 1st Sess., p. 14) 


In this bifurcated legislative scheme Congress gave the federal courts 
independent jurisdiction over enforcement and gave the agency inde- 
pendent jurisdiction over the underlying issues presented by a handler’s 
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claim that an order or obligation is not in accordance with law. It was 
not intended that the two forums would have overlapping jurisdiction 
over issues which may arise in an enforcement action. The Secretary of 
Agriculture has no authority to enforce or to prevent and restrain viola- 
tions of marketing orders. The Secretary has, therefore, no statutory 
authority to stay enforcement. In fact, Congress specifically prohibited 
the agency, in exercising its jurisdiction under § 8c (15) (A), from in- 
truding upon the jurisdiction of the courts in enforcement actions (7 
U.S.C. § 608c (15) (B) ). In cases like this one where there is a threat to 
the legislative scheme of independent and separate enforcement and re- 
view actions, the authority of the statute must prevail over the agency’s 
regulation permitting interim relief. The agency’s authority to grant in- 
terim relief is conferred solely by the Rules of Practice issued pursuant 
to the Act which are strictly procedural rather than substantive in na- 
ture. This procedural regulation does not and cannot give the Judicial 
Officer the power to interfere with the enforcement jurisdiction con- 
ferred upon the district courts by the Act. 

If interim relief were appropriate in this case, it is difficult to imagine 
a case where it would not be appropriate. Equal application of the law 
would require that other handlers, in those myriad situations which are 
similar to that presented by the present case, be given the relief afforded 
to this handler. Widespread application of interim relief insulating 
handlers from the effects of obligations incurred under marketing 
orders works directly in opposition to the purpose and provisions of the 
Act. As the Supreme Court noted in the leading case of United States v. 
Ruzicka (329 U.S. 287, 293 (1946) ): 


Failure by handlers to meet their obligations promptly 
would threaten the whole scheme. Even temporary de- 
faults by some handlers may work unfairness to others, en- 
courage wider non-compliance, and engender those subtle 
forces of doubt and distrust which so readily dislocate deli- 
cate economic arrangements. To make the vitality of the 
whole arrangement depend on the contingencies and in- 
evitable delays of litigation, no matter how alertly pur- 
sued, is not a result to be attributed to Congress unless 
support for it is much more manifest than we here find. 


The public policy in the area of milk marketing is that enforcement of 
obligations under marketing orders not be delayed by a review of ques- 
tions of whether the obligations in the orders are in accordance with law. 
United States v. Ruzicka, supra, 329 U.S. at 292-93. The public interest 
in swift and strict enforcement of milk regulations rests on maintaining 
the economic balance among competitive entities in the milk industry 
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which marketing orders have carefully established in order to avoid the 
chaotic and unproductive competition which existed prior to their 
origin. 

The damage to the public interest which the stay of swift enforcement 
threatens in this case is that one disruption of the regulated competitive 
balance will engender others which would all undermine the security of 
the market to the detriment of producers, handlers and consumers. If 
the petitioner is allowed to secure a delay in the compliance which the 
Secretary has already determined is necessary to the integrity and 
authority of the entire milk marketing scheme, other handlers will see 
that the delays inherent and plausible in litigation can work to their 
competitive and economic advantage. They can have the use of capital 
which under the terms of the marketing order belongs to the producers 
while they litigate the question of their right to it for many years. In the 
meantime they have a competitive edge over handlers who are comply- 
ing with the order, because they are paying less for milk than the other 
handlers. All handlers will be forced to seek interim relief to keep han- 
dlers like the petitioner from getting a competitive edge; wider noncom- 
pliance and delay in enforcement is inevitable. See, United States v. 
Sunny Ayr Farms Dairy, Inc. , 323 F. Supp. 825, 826 (E.D. Pa. 1971). The 
chaotic possibilities of disruption by such competitive forces undermine 
the strictly defined and painstakingly maintained economic equilibrium 


which is the purpose of the Act. As the District Court noted in United 
States v. Sunny Ayr Farms Dairy, Inc., 323 F. Supp. 825, 826-27 (E.D. 
Pa. 1971), in denying the handler’s motion for a stay of the 8a (6) court 
proceeding pending completion of his administrative 15 (A) proceeding: 


This Court finds that serious injury will result to the 
United States if the Order is not enforced. The purposes of 
the Agricultural Marketing Agreement Act require com- 
pliance by every “handler” and “producer” in order to pre- 
vent ruinous competition. Section 8a (6) was enacted to 
permit the Courts to compel compliance without undue de- 
lay. If enforcement actions could be readily delayed by the 
use of administrative remedies or other tactics, despite the 
provisions of § 8a (6), other “producers” and “handlers” 
would be required to violate the Act in order to compete. 
The result would be the market instability and competition 
the Act was designed to prevent. 

When balanced against the impact on a Congressional 
program, the possibility of financial hardship to Sunny 
Ayr is insufficient reason for a stay to be granted. 
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For the foregoing reasons, interim relief is not appropriate in this case 
or in any other case where an enforcement action has been filed by the 
Department § 8a (6) of the Act (7 U.S.C. § 608a (6) ). 

The same result would, of course, be reached in a similar case where 
the Department had not yet filed an enforcement action under § 8a (6) 
of the Act, but planned to do so in the immediate future. Contrariwise, 
as stated at the outset of this order, in those situations in which the ad- 
ministrative officials determine that a handler’s challenge to an obliga- 
tion has merit, the matter is dealt with outside the adjudicatory process, 
by adjusting the billing or the obligation or by making the discretionary 
decision not to file an enforcement action. In such circumstances, there 
would be no occasion for the handler to request interim relief, but if he 
did so, he could not show any need for interim relief since interim relief, 
in effect, would have already been granted by the administrative of- 
ficials. Accordingly, it necessarily follows that there is no circumstance 
where it would be appropriate or authorized for the Judicial Officer to 
grant interim relief to a milk handler who has filed a petition under 
§ 8c (15) (A) of the Act. To prevent the needless filing of such petitions 
in the future, the agency’s rules of practice should be amended to make it 
clear that interim relief is not an appropriate subject for consideration 
by the Judicial Officer in a § 8c(15)(A) petition filed by a milk 
handler.’ 

It should be noted that the decision as to this application for interim 
relief is not based on the criteria customarily followed in determining 
whether interim relief is appropriate (see, e.g., Virginia Petroleum 
Jobbers Ass’n. v. FPC, 259 F.2d 921 (D.C. Cir. 1958), as modified in 
Washington Metropolitan Area Transit Commn. v. Holiday Tours, Inc., 
559 F.2d 841 (D.C. Cir. 1977) ), but is, rather, based on the statutory 
scheme of the Agricultural Marketing Agreement Act, which provides 
for the district courts to deal with enforcement of marketing orders and 
for the administrative agency to deal with the underlying issues relating 
to the legality of the marketing orders and administrative action taken 
pursuant to the orders. 


ORDER 


Petitioner’s application for interim relief is denied 


1. Whether the reasoning of this decision also applies to handlers other than milk 
handlers will be left for determination in a future case. The enforcement provisions of 
§ 8a (6) apply to all marketing orders — not just milk orders. If it is the Department’s posi- 
tion that the ruling in this case is not limited to milk, the Department should amend the 
rules of practice by deleting 7 C.F.R. § 900.70 relating to interim relief. 
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MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 20,906) 


In re LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 
14. Order issued September 9, 1981. Proceeding stayed pending 
judicial review. 
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(No. 20,907) 


In re DR. KARON G. MCCREARY. VA Docket No. 12. Decided 
September 22, 1981. 


Suspension of veterinary accreditation—Consent 


Where respondent consented to an order suspending his license for a period of four 
months. 


William G. Jenson, for complainant. 
J. Harris Morgan, Greenville, Tex., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the 
regulations, by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the standards for 
Accredited Veterinarians (9 CFR 161.2). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (9 CFR 162.1 and 7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACTS 


1. Dr. Karon G. McCreary, hereinafter referred to as the respondent, 
is an individual residing in Greenville, Texas 75401. 

2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Texas, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent’s veterinary accreditation is hereby suspended for four (4) 
months. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 
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(No. 20,908) 


In re VAUGHN GALLOP. AWA Docket No. 155. Decided September 
8, 1981. 


Regulations and standards—Civil Penalty—Revocation of license— 
Consent 


Where respondent consented to an order to cease and desist from violating the regulations 
and standards issued under the Act. Respondent is assessed a civil penalty of 
$400.00, and his license is hereby revoked. 


Aaron B. Kahn, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


SETTLEMENT AGREEMENT 
CONSENT DECISION AND ORDER 


AGREEMENT OF SETTLEMENT 


The parties to the above entitled action agree: 

(1) That the Secretary has jurisdiction over this action; 

(2) To the settlement of this action without the introduction of any 
evidence; 

(3) That by agreeing to this settlement, the respondent has not ad- 
mitted to having done any act which would have violated the Animal 
Welfare Act; 

(4) To the entry of a decision and order, (a) assessing a civil penalty 
against respondent in the amount of $400.00 which penalty shall be paid 
by certified check or money order payable to the Treasurer of the United 
States and sent to Aaron B. Kahn, Office of the General Counsel, Room 
2014-South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, (b) requiring respondent to cease and desist from 
violating the Animal Welfare Act or any regulation or standard issued 
pursuant to that Act, and (c) revoking respondent’s Class C exhibitor’s 
license (No. 11-C-8); and 

(5) That respondent may sell any bears which he owns as of the ef- 
fective date of the agreed order set forth herein without obtaining either 
a dealer’s or exhibitor’s license provided that he does not acquire any 
additional bears or exhibit any animals for compensation. 


CONSENT DECISION 


This proceeding arises by reason of a Complaint filed October 22, 
1980, charging respondent with having violated the provisions of the 
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Animal Welfare Act, as amended (7 U.S.C. §§ 2131-2156), and the 
Regulations issued thereunder (9 CFR 1.1 et seq.). The parties having 
agreed to the entry of this Consent Decision and Order and the entry of 
such Decision and Order being authorized by the applicable Rules of 
Practice (7 CFR 1.138) the following Findings of Fact and Order are 
issued. 


FINDINGS OF FACT 


1. Respondent, Vaughn Gallop, is an individual who resides at Route 
2, Houlton, Maine 04730. 

2. At all times material herein, Vaughn Gallop held a Class C exhibi- 
tor’s license (No. 11-C-8). 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a Consent Order, the following Order 


is issued. 


ORDER 


Respondent, Vaughn Gallop, is assessed a civil penalty of $400.00 
which shall be paid by certified check or money order made payable to 


the Treasurer of the United States and forwarded to Aaron B. Kahn, Of- 
fice of the General Counsel, Room 2014-South Building, United States 
Department of Agriculture, Washington, D.C. 20250, within thirty (30) 
days from the date this Order becomes effective. 

Class C exhibitior’s license number 11-C-8 held by respondent is here- 
by revoked. 

Respondent shall cease and desist from violating the Animal Welfare 
Act or any of the regulations or standards issued pursuant to said Act. 

This Order is effective on the date of entry, except as to the computa- 
tion of the time within which payment must be made. The thirty (30) 
day provision within which payment must be made shall be computed 
from the day upon which service of this Order is made on respondent. 
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(No. 20,909) 


In re HARVEY OPITZ and SUSAN OPITZ. AWA _ Docket No. 
168. Decided September 28, 1981. 


Standards and regulations—Suspension of license—Consent 


Where respondents consented to an order to cease and desist from failing to comply with 
the standards and regulations issued under the Act. Respondents licenses are sus- 
pended for a period of 60 days and thereafter until in compliance with the Act. 


Patricia V. Fettman, for complainant. 
Respondents, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondents willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondents admit the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


Harvey Opitz and Susan Opitz, hereinafter referred to as respondents, 
have a mailing address of P.O. Box 25, Eden, South Dakota 57232. 
2. Respondents, at all times material herein, were: 
(a) Selling dogs in commerce, as defined by sections 2 (c) and 2 (f) of 
the Act of (7 U.S.C. §§2132 (c) and (f) ). 
(b) Licensed as Class A dealers under the Act and regulations and 
standards issued by the Secretary of Agriculture. 
3. At the time of licensing under the Act, respondents were apprised 
of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with the provisions. 
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4. Respondents, on or about March 2, 1981, housed dogs at their 
dealer premises in Eden, South Dakota. 


CONCLUSIONS 


Respondents, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents Harvey Opitz and Susan Opitz shall comply with each 
and every provision of the Animal Welfare Act of 1976 (7 U.S.C. §2131 
et seq.) and the standards and regulations issued thereunder (9 CFR 
Parts 1, 2, and 3) and shall cease and desist from any violation thereof. 

Furthermore, the dealer’s license of Harvey Opitz and Susan Opitz is 
hereby suspended for a period of not less than 60 days, said period of 
suspension to commence on October 1, 1981 and to continue until such 
time as respondents are in full compliance with the Animal Welfare Act 
and the regulations and standards promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 20,910) 


In re HUGH REYNOLDS d/b/a REYNOLDS FARMS. ERCIA Docket No. 
2. Decided August 13, 1981. 


Assessment obligations, failure to make payments of—Civil penalty— 
Publication of the facts—Default 


Where respondent failed to make payments to the American Egg Board assessment obliga- 
tions in the amount of $7,631.35, respondent is assessed a civil penalty of 
$3,800.00. The facts and circumstances set forth shall be published. 


Ronald K. Silver, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding seeking issuance of a cease and desist order and 
the assessment of civil penalties against respondent under the provi- 
sions of the Egg Research and Consumer Information Act, as amended (7 
U.S.C. 2701 et seq.), instituted by a complaint filed on January 23, 
1981, by the Administrator, Agricultural Marketing Service, United 


States Department of Agriculture. It is alleged in the complaint that re- 
spondent violated the Egg Research and Promotion Order (7 C.F.R. 
1250.301-.363) by failing to file handler reports and make payment of 
assessment obligations to the American Egg Board on a timely basis as 
required by the said Order and the Regulations thereunder. The com- 
plaint further alleges that the said violations are willful and, according- 
ly, that they constitute grounds for the issuance of a cease and desist 
order against respondent and for the assessment of civil penalties 
against respondent pursuant to § 15 (b) of the Act (7 U.S.C. 2714 (b) ). 

A copy of the complaint was mailed to Mr. Hugh Reynolds, d/b/a Reyn- 
olds Farms, at his mailing address of Box C, Inglewood, Tennessee 
37329 by certified mail. The complaint was received and accepted on 
January 31, 1981. The time for filing an answer having run, pursuant to 
§ 1.136 of the Rules of Practice (7 C.F.R. 1.136), and upon motion of the 
complainant for the issuance of a default order, the following decision 
and order is issued without further investigation or hearing pursuant to 
§ 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


FINDINGS OF FACT 


1. Respondent, Hugh Reynolds, d/b/a Reynolds Farms, Box C, Ingle- 
wood, Tennessee 37329, is a person within the provisions of the Act (7 
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U.S.C. 2702 (b)). On June 24, 1976, respondent registered with the 
American Egg Board as a collecting handler (I. D. No. 0637), defined in 
§1250.348 of the Order and §1250.516 of the Regulations, responsible 
for submitting handler reports and remitting assessments to the 
American Egg Board for eggs of his own production on a calendar month 
reporting period basis. During the period of time from August 1976 
through November 1979, respondent was engaged in business as an egg 
producer/handler and was subject to the provisions of the Act, the Order 
and the Regulations thereunder requiring the submission of handler re- 
ports and the payment of assessment obligations on all commercial eggs 
handled by respondent. 

2. The American Egg Board (AEB) is the agency duly appointed by 
the Secretary to administer the terms and provisions of the Order and 
the Regulations thereunder. 

3. Pursuant to an audit of respondent’s business records conducted by 
representatives of the AEB in June 1980, a schedule was prepared re- 
flecting the assessable volume of eggs handled and the assessment 
obligations for each reporting period beginning in August 1976 and con- 
tinuing through November 1979, when respondent ceased business as an 
egg producer/handler subject to assessment under the Order. The 
schedule of reports and assessments due is as follows: 


Assessable Filing 
Reporting Volume Due Filing Assessment 
Period (Cases) Date Date ' Amount? 


1976 

1. August 6,070 9/15/76 $ 303.50 

2. September 6,100 10/15/76 11/19/76 305.00 paid 
3. October 5,800 11/15/76 11/19/76 290.00 paid 
4. November 6,070 12/15/76 303.50 

5 / 


5. December 6,070 303.50 


1977 
6. January 6,138 2/1! 306.90 
February 5,983 ores 299.15 
March 6,330 4/1! 316.50 
April 7,085 5/1! 354.25 
. May 8,169 /1! 408.45 
. June 10,046 7/15 502.30 
. duly 6,217 5 310.85 
3. August 6,259 9/1! 312.95 
. September 5,483 10/15/77 
15. October 5,099 11/15/77 
16. November 4,786 12/15/77 
17. December 4,871 1/15/78 
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Assessable Filing 
Reporting Volume Due Filing Assessment 
Period (Cases) Date Date } Amount ? 
1978 
18. January 4,462 2/15/78 233.10 
19. February 3,704 3/15/78 185.20 
20. March 4,241 4/15/78 212.05 
21. April 3277 5/15/78 163.85 
22. May 3,187 6/15/78 159.35 
23. June 3,303 7/15/78 165.15 
24. July 1,760 8/15/78 88.00 
25. August 2,264 9/15/78 113.20 
26. September 2,012 10/15/78 100.60 
27. October 3,072 11/15/78 153.60 
28. November 3,179 12/15/78 158.95 
29. December 2,921 1/15/79 146.35 


1979 

30. January 2,621 2/15/79 131.05 
31. February 2,205 3/15/79 110.25 
32. March 1,908 4/15/79 95.40 
33. April 2A 5/15/79 108.85 
34. May 2,984 6/15/79 149.20 


35. June 2,118 7/15/79 105.90 
36. July 1,901 8/15/79 95.05 
37. August 1,698 9/15/79 84.90 
38. September 1,425 10/15/79 71.25 
39. October 1,125 11/15/79 56.25 
40. November * 401 12/15/79 20.05 


Total Assessment Due $7,631.35 


1. No reports have been filed by respondent except for the reporting periods of Septem- 
ber and October 1976. 

2. All assessment obligations, except for the reporting periods of September and 
October 1976, are unpaid. 

3. November 1979 is the last month during which respondent was engaged in the han- 
dling of eggs of his own production subject to assessment under the Egg Research and 
Promotion Order. 


4. As is reflected in Finding of Fact No. 3. respondent violated the 
Order and the Regulations thereunder on thirty-eight different occa- 
sions by failing to file handler reports with the AKB on a timely basis on 
or before the fifteenth day after the end of each reporting period as re- 
quired by §1250.351 of the Order and §1250.529 of the Regulations. Re- 
spondent’s violations occurred in connection with each of the thirty 
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eight reporting periods beginning with the month of August 1976 and 
including the months of November 1976 through November 1979. 

5. As is reflected in Finding of Fact No. 3, respondent violated and 
continues to violate the Order and the Regulations by failing to remit to 
the AEB assessment obligations due on eggs of respondent’s own produc- 
tion on or before the fifteenth day after end of each reporting period as 
required by §1250.347 and .348 of the Order and §1250.514, .516 and 
.517 of the Regulations thereunder. Respondent’s failure to remit the re- 
quired assessments occurred during each of the thirty eight reporting 
periods beginning with the month of August 1976 and continuing with 
the months of November 1976 through November 1979. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 3, 4, and 5, it 
is determined that respondent willfully violated the provisions of the Or- 
der and the Regulations thereunder. Accordingly, pursuant to the 
authority in §15 (b) of the Act (7 U.S.C. 2714 (b) ), the order below is 
issued. 


ORDER 


Respondent, his agents, and employees, directly or indirectly through 
any corporate or other device, jointly and severally, shall cease and de- 


sist from violating the Egg Research and Promotion Order by failing to 
make payments to the American Egg Board of assessment obligations in 
the amount of $7,631.35 due on eggs of respondent’s own production for 
the period of time beginning in August 1976 and extending through 
November 1979. 

Respondent is assessed a civil penalty of $3,800.00 ($50.00 per 
violation for 76 violations) which should be paid to the Treasurer of the 
United States by certified check or money order, forwarded to Mr. 
Thomas R. Clark, Office of the General Counsel, Room 2006, South 
Building, United States Department of Agriculture, Washington, D.C., 
20250, within ten (10) days after this order becomes effective. 

The facts and circumstances set forth herein shall be published. 

This order shall become final and effective without further proceed- 
ings thirty five days after service hereof. 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on September 23, 1981.—Ed.] 
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(No. 20,911) 


In re CASTLEBERRY’S FooD Co. FMIA Docket No. 36. Decided Sep- 
tember 18, 1981. 


Labeling 


Where it is ordered respondent’s use of the label “Potatoes With Corned Beef” be withheld 
from use on its product, and respondent shall use the label “Imitation Corned Beef 
Hash” followed by its ingredients, with an appropriate explanation of “imitation” 
label, if desired. 


Victor W. Palmer, Administrative Law Judge. 
Helen Harris, for complainant. 
David B. Bell, Augusta, Ga., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 7 (e) of the Federal Meat Inspection Act 
(21 U.S.C. § 607 (e)) and the applicable rules of practice (9 C.F.R. 
§§ 335.1, .12; 7 C.F.R. §§ 1.130-.151) initiated by the issuance of a 
written notification by the Administrator, Food Safety and Quality 
Service, United States Department of Agriculture, advising respondent 
that the use of the proposed label “Potatoes with Corned Beef” on its 
proposed product (which contained only 14% beef rather than 35% re- 
quired for “Corned Beef Hash”) is misleading and must be withheld. 

The written notification, which constitutes a complaint under the 
rules of practice, states: 


The meat food product that you propose to market is 
comprised of the same major components as “Corned Beef 
Hash”, namely, potatoes and corned beef. “Corned Beef 
Hash” is a meat food product for which a standard has 
been prescribed in the federal meat inspection regulations 
(9 CFR 319.303), pursuant to section 7 (c) of the Federal 
Meat Inspection Act (21 U.S.C. 607 (c) ). Examination of 
samples of your product indicates that it simulates 
“Corned Beef Hash,” in that it tastes like, smells like and 
looks like “Corned Beef Hash,” but that the finished prod- 
uct does not contain at least 35 percent of beef computed 
on the weight of the cooked and trimmed beef. In addition, 
examination of samples of your product have shown that it 
is not nutritionally equivalent to “Corned Beef Hash.” 
Therefore, your product must be labeled “Imitation Corned 
Beef Hash” pursuant to section 1(n)(3) of the Federal 
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Meat Inspection Act (21 U.S.C. 601 (n) (3) ) and the federal 
meat inspection regulations (9 CFR 301.2 (ii) (3) and 
317.2 (j) (1) ). 


If the product is not labeled as “Imitation Corned Beef 
Hash”, it would also be misbranded under section 1 (n) (7) 
of the Act (21 U.S.C. 601 (n) (7) ) in that the product would 
purport to be a food for which a standard has been pre- 
scribed in section 319.303 of the federal meat inspection 
regulations by the Secretary under section 7 (c) of the Fed- 
eral Meat Inspection Act (21 U.S.C. 607 (c)), and such 
product would not conform to the standard and would not 
bear the name of the food prescribed in the standard. 
Further, the labeling which you propose for your product 
would be false and misleading in that it would not correct- 
ly indicate that it was an imitation of “Corned Beef Hash” 
and it would falsely represent that the product was not 
misbranded under the Federal Meat Inspection Act. 


Respondent, in its answer, denies that its product is an “imitation” 
Corned Beef Hash, that it simulates Corned Beef Hash, that it is nutri- 
tionally inferior to Corned Beef Hash, and that its proposed label is false 
and misleading. Respondent also alleges that the Administrator’s deci- 
sion denies respondent its right to equal protection under the laws and 
its First Amendment right to use that label which most accurately de- 
scribes its product. 

On January 3, 1980, Administrative Law Judge Victor W. Palmer 
filed an initial decision and order in which he concluded that respond- 
ent’s proposed label is false and misleading. However, he criticized com- 
plainant’s proposed label “Imitation Corned Beef Hash,” and, instead, 
ordered respondent to label its product “Hash Style Potatoes and Beef 
with Corned Beef,” together with a statement suitably featured on its 
label: 

This product is not to be confused with products meeting 
the corned beef hash standard since it contains, instead of 
the requisite 35% cooked and trimmed beef, the following 
percentages of ingredients: Water % , Dehydrated Po- 
tatoes % Cooked Beef % (with corned beef consti- 
tuting % of the product’s total contents), Salt %, 
Sugar %, Onion Powder and Black Pepper %, and 
Sodium Nitrite %, 


Both sides appealed to the Judicial Officer, to whom final administra- 
tive authority to decide the Department’s cases subject to 5 U.S.C. 
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§§ 556 and 557 has been delegated (7 C.FR. § 2.35). Respondent re- 
quested that the matter be held in abeyance by the Judicial Officer pend- 
ing further settlement negotiations, but on June 22, 1981, the Judicial 
Officer received respondent’s notification that all settlement negotia- 
tions were terminated. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as the issues have been so thoroughly covered in the briefs and 
initial decision that oral argument would seem to serve no useful pur- 
pose. 


THE ACT AND REGULATIONS 


The Congressional statement of findings set forth in the Wholesome 
Meat Act, which amended the Federal Meat Inspection Act by adding 
the provisions involved in this case, states (21 U.S.C. § 602): 


Meat and meat food products are an important source of 

the Nation’s total supply of food. They are consumed 

throughout the Nation and the major portion thereof 

moves in interstate or foreign commerce. It is essential in 

the public interest that the health and welfare of con- 

sumers be protected by assuring that meat and meat food 

products distributed to them are wholesome, not adulter- 

ated, and properly marked, labeled, and packaged. Un- 

wholesome, adulterated, or misbranded meat or meat food 

products impair the effective regulation of meat and meat 

food products in interstate or foreign commerce, are injuri- 

ous to the public welfare, destroy markets for wholesome, 

not adulterated, and properly labeled and packaged meat 

and meat food products, and result in sundry losses to live- 

stock producers and processors of meat and meat food 

products, as well as injury to consumers. The unwhole- 

some, adulterated, mislabeled, or deceptively packaged 

articles can be sold at lower prices and complete [sic.] un- 

fairly with the wholesome, not adulterated, and properly 

labeled and packaged articles, to the detriment of con- 

sumers and the public generally. It is hereby found that all 
1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judical Officer 
was appointed in January 1971, having been involved with the Department's regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 

of the Packers and Stockyards Act regulatory program). 
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articles and animals which are regulated under this chap- 
ter are either in interstate or foreign commerce or sub- 
stantially affect such commerce, and that regulation by 
the Secretary and cooperation by the States and other 
jurisdictions as contemplated by this chapter are appropri- 
ate to prevent and eliminate burdens upon such commerce, 
to effectively regulate such commerce, and to protect the 
health and welfare of consumers. 


Section 7 (c) of the Federal Meat Inspection Act provides (21 U.S.C. 
§ 607 (c) ): 


The Secretary, whenever he determines such action is 
necessary for the protection of the public, may pre- 
scribe: ...(2) definitions and standards of identity or 
composition [for meat and meat food products] . . . not in- 
consistent with any such standards established under the 
Federal Food, Drug, and Cosmetic Act [21 U.S.C. 301 et 
seq.], and there shall be consultation between the Secre- 
tary and the Secretary of Health, Education, and Welfare 
prior to the issuance of such standards under either Act re- 
lating to articles subject to this chapter to avoid inconsis- 
tency in such standards and possible impairment of the co- 
ordinated effective administration of these Acts. There 
shall also be consultation between the Secretary and an ap- 
propriate advisory committee . . . to avoid, insofar as feasi- 
ble, inconsistency between Federal and State standards. 


Pursuant to that authority, the Secretary issued the following regula- 
tions (9 C.F.R. §§ 319.302, .303): 


§ 319.302 Hash. 


“Hash” shall contain not less than 35 percent of meat 
computed on the weight of the cooked and trimmed meat. 


§ 319.303 Corned Beef Hash. 


(a) “Corned Beef Hash” is the semi-solid food prod- 
uct ... which is prepared ...in accordance with the [fol- 
lowing] provisions... 


(1) Either fresh beef, cured beef, or canned corned beef 
or a mixture of two or more of these ingredients, may be 
used, and the finished product shall contain not less than 
35 percent of beef computed on the weight of the cooked 
and trimmed beef. 
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Section 1(n) of the Federal Meat Inspection Act provides (21 U.S.C. 
§ 601 (n)): 


(n) The term “misbranded” shall apply to any carcass, 
part thereof, meat or meat food product under one or more 
of the following circumstances: 


(1) if its labeling is false or misleading in any particular; 
x wkekwek Kk Kk * 


(3) if it is an imitation of another food, unless its label 
bears, in type of uniform size and prominence, the word 
“Imitation” and immediately thereafter, the name of the 
food imitated; 


xkwekkkk * 


(7) if it purports to be or is represented as a food for 
which a definition and standard of identity or composition 
has been prescribed by regulations of the Secretary under 
section 607 of this title unless (A) it conforms to such 
definition and standard, and (B) its label bears the name of 
the food specified in the definition and standard and, inso- 
far as may be required by such regulations, the common 


names of optional ingredients (other than spices, flavoring, 
and coloring) present in such food; 


Section 7 (e) of the Federal Meat Inspection Act provides (21 U.S.C. 
§ 607 (e)): 


If the Secretary has reason to believe that any . . . label- 
ing... in use or proposed for use . . . is false or misleading 
in any particular, he may direct that such use be withheld 
unless the... labeling... is modified in such manner as 
he may prescribe so that it will not be false or misleading. 
If the...corporation using or proposing to use 
the... labeling ...does not accept the determination of 
the Secretary, such . . . corporation may request a hearing, 
but the use of the .. . labeling . . . shall, if the Secretary so 
directs, be withheld pending hearing and final determina- 
tion by the Secretary. 


Section 317.2 of the Federal Meat Inspection Act regulation provides 
(9C.F.R.§ 317.2): 


(c) Labels of all products shall show the following infor- 
mation on the principal display panel (except as otherwise 
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permitted in this part), in accordance with the require- 
ments of this part or, if applicable, Part 319 of this sub- 
chapter: 


(1) The name of the product, which in the case of a prod- 
uct which purports to be or is represented as a product for 
which a definition and standard of identity or composition 
is prescribed in Part 319 of this subchapter, shall be the 
name of the food specified in the standard, and in the case 
of any other product shall be the common or usual name of 
the food, if any there be, and if there is none, a truthful 
descriptive designation, as prescribed in paragraph (e) of 
this section; 


xkwekwekkk x 


(j}) Labels of any product within any of the following 
paragraphs shall show the information required by such 
paragraph for such product: 


(1) A label for product which is an imitation of another 
food shall bear the word “imitation” immediately preced- 
ing the name of the food imitated and in the same size and 
style of lettering as in that name and immediately there- 
after the word “ingredients:” and the names of the ingredi- 
ents arranged in the order of their predominance. 


Section 319.1 of the Federal Meat Inspection Act regulations provides 
(9C.F.R.§ 319.1): 


Labels for products for which standards of identity or 
composition are prescribed in this part shall show the ap- 
propriate product name,...and such products shall be 
prepared in accordance with the [specified] special provi- 
sions... Any product for which there is a common or 
usual name must consist of ingredients and be prepared by 
the use of procedures common or usual to such products in- 
sofar as specific ingredients or procedures are not pre- 
scribed or prohibited by the provisions of this subchapter. 


Section 101.8 (e) of the Federal Food, Drug, and Cosmetic Act regula- 
tions provides (21 C.F.R.§ 101.38 (e) ): 


(e) Under the provisions of section 403 (c) of the Federal 
Food, Drug, and Cosmetic Act, a food shall be deemed to be 
misbranded if it is an imitation of another food unless its 
label bears, in type of uniform size and prominence, the 
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word “imitation” and, immediately thereafter, the name of 
the food imitated. 


(1) A food shall be deemed to be an imitation and thus 
subject to the requirements of section 403 (c) of the act if it 
is a substitute for and resembles another food but is nutri- 
tionally inferior to that food. 


(2) A food that is a substitute for and resembles another 
food shall not be deemed to be an imitation provided it 
meets each of the following requirements: 


(i) It is not nutritionally inferior to the food for which it 
substitutes and which it resembles. 


(ii) Its label bears a common or usual name... that is 
not false or misleading, or in the absence of an existing 
common or usual name, an appropriately descriptive term 
that is not false or misleading. The label may, in addition, 
bear a fanciful name which is not false or misleading. 


(3) A food for which a common or usual name is estab- 
lished by regulation (e.g., in a standard of identity... ), 
and which complies with all of the applicable requirements 
of such regulation(s), shall not be deemed to be an imita- 
tion. 


(4) Nutritional inferiority includes: (i) Any reduction in 
the content of an essential nutrient that is present in a 
measurable amount, but does not include a reduction in the 
caloric or fat content provided the food is labeled pursuant 
to the provisions of § 101.9, and provided the labeling 
with respect to any reduction in caloric content complies 
with the provisions applicable to caloric content in Part 
105 of this chapter. 


(ii) For the purpose of this section, a measureable 
amount of an essential nutrient in a food shall be con- 
sidered to be 2 percent or more the U.S. RDA of protein or 
any vitamin or mineral listed under § 105.3 (b) of this 
chapter per average or usual serving, or where the food is 
customarily not consumed directly, per average or usual 
portion, as established in § 101.9. 


(iii) If the Commissioner concludes that a food is a sub- 
stitute for and resembles another food but is inferior to the 
food imitated for reasons other than those set forth in this 
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paragraph, he may propose appropriate revisions to this 
regulation or he may propose a separate regulation govern- 
ing the particular food. 


FINDINGS 


1. Respondent, Castleberry’s Food Company, Inc., is a corporation 
operating a federally inspected meat processing establishment at 
Augusta, Georgia. It is a family owned business with 50 years of experi- 
ence in the business of preparing and selling canned meats and meat 


products. The goal of the company is to produce wholesome products 
which comply with government regulations and which satisfy the wants 
and needs of the consuming public at a reasonable price. 

2. On July 13, 1978, respondent submitted an application for ap- 
proval of the proposed label “Potatoes with Corned Beef” to the Food 
Safety and Quality Service. The application specified the processing pro- 
cedures respondent would use to prepare this meat food product, which 
are substantially the same as for “Corned Beef Hash,” and stated that a 
7 1/2 ounce can, labeled “Single Serve,” would contain water, dehy- 
drated potatoes, beef, cooked corned beef, salt, flavorings (onion powder 
and black pepper), sugar and sodium nitrite, which are the same ingredi- 
ents as in “Corned Beef Hash.” When cooked, the combined amount of 
beef and corned beef would be 14%. 

3. The Administrator, Food Safety and Quality Service, United States 
Department of Agriculture, pursuant to the authority delegated to the 
Secretary of Agriculture in § 607 (c) of the Act (21 U.S.C. § 607 (c) ), 
prescribed in definition and standard of identity for “Corned Beef 
Hash,” which requires that it contain “not less than 35 percent of beef 
computed on the weight of the cooked and trimmed beef” (9 C.F.R. 
§ 319.303 (a) (1) ). There is no regulation or policy statement for “Pota- 
toes with Corned Beef.” 

4. Respondent’s proposed “Potatoes with Corned Beef” looks, tastes 
and smells like “Corned Beef Hash,” and has the same general physical 
makeup, or texture. Many consumers would not be able to distinquish 
between the two products, particularly if they were not comparing them 
side by side on the same plate. Based on a scientific test conducted for re- 
spondent, about 25% to 29% of the public would make a mistake on 
some occasions in differentiating between the looks, taste and smell of 
the two products even when they were placed side by side on the same 
plate. 

5. In determining whether a product should be labeled as “imitation” 
under § 1 (n) (3) of the Act (21 U.S.C. § 601 (n) (3) ), the Department 
considers whether the product is nutritionally inferior to the product 
imitated. If the product is not determined to be nutritionally inferior, 
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the Department permits a descriptive term or fanciful name, rather than 
the “imitation” label. If, however, the product is determined to be nutri- 
tionally inferior, the product is required to be labeled as an “imitation.” 
The Department’s practice, in this respect, is consistent with that of the 
Food and Drug Administration (21 C.F.R.§ 101.3). 

6. Respondent’s proposed “Potatoes with Corned Beef” is nutritional- 
ly inferior to “Corned Beef Hash.” The protein content of any meat food 
product is of major importance in considering the product’s nutritional 
value. Although protein may be obtained from plant sources, animal pro- 
teins are complete whereas proteins from plant sources lack one or more 
amino acids necessary for the body to synthesize its own protein. 

A 7 1/2 ounce container of “Potatoes with Corned Beef,” which re- 
spondent proposes to market as a single serving, supplies only 9.4 grams 
of protein, compared to 18.7 grams of protein (or twice as much) sup- 
plied by the same size serving of “Corned Beef Hash.” Although “Corned 
Beef Hash” may frequently be used as a side dish, it is a significant 
source of protein, a 7 1/2 ounce serving supplying about 40% of a per- 
son’s daily protein requirement. 

Vitamin B-12 is also an important consideration in comparing the nu- 
tritional value of meat food products since it is found only in foods of 
animal origin. A 7 1/2 ounce serving of respondent’s product contains 
only .47 microgams of vitamin B-12, compared to .89 micrograms in 
“Corned Beef Hash.” 

Other nutrients which are hard to get from non-meat foods are also of 
major importance in comparing the nutritional value of meat food prod- 
ucts. For example, zinc is obtained primarily from foods of animal ori- 
gin, particularly beef. A 7 1/2 ounce serving of respondent’s product 
contains only 1.83 milligrams of zinc, compared to 3.88 milligrams in 
“Corned Beef Hash.” 

As to iron, respondent’s serving contains only 1.81 milligrams, com- 
pared to 2.60 milligrams in “Corned Beef Hash.” 

Comparing the nutritional value of the two products solely on the 
basis of the nutrients for which U.S. Recommended Daily Allowances 
have been established by the Food and Drug Administration,’ which is 


2. The Food and Drug Administration’s U.S. Recommended Daily Allowances were de- 
rived from the “Recommended Dietary Allowances” published by the Food and Nutrition 
Board, National Academy of Sciences-National Research Council (21 C.F.R. 
§ 101.9 (c) (7) (iv) ). The regulation under the Federal Food, Drug and Cosmetic Act which 
sets forth the nutritional inferiority test used in determining whether an imitation label is 
required refers to “U.S. RDA of protein or any vitamin or mineral listed under § 105.3 (b) 
of this chapter[viz.,21C.F.R.§ 105.3 (b)(1978 ed.) ]”(21 C.F.R.§ 101.3 (e) (4) (ii) ). How- 
ever, the Food and Drug Administration deleted § 105.3 (b) beginning with the 1979 Code 
of Federal Regulations. The Food and Drug Administration’s U.S. Recommended Daily Al- 
lowances for vitamins and minerals currently appears in 21 C.F.R. § 101.9 (c) (7) (iv), 
which is identical to the U.S. Recommended Daily Allowances for “Adults and children 4 or 
more years of age” appearing in21C.F.R.§ 105.3 (b)(1978 ed.). 
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the comparison used by the Food and Drug Administration and the De- 
partment of Agriculture in labeling determinations, respondent’s prod- 
uct is significantly inferior to “Corned Beef Hash” with respect to pro- 
tein, iron, zinc, vitamin B-12 and riboflavin. Respondent’s product is 
superior for vitamin C (6 milligrams compared to 3.6 in a7 1/2 ounce 
serving). 

A 7 1/2 ounce serving of respondent’s product has less cholesterol 
than “Corned Beef Hash” (29.8 milligrams compared to 72.4 milli- 
grams), and fewer calories (232 compared to 347), but these factors are 
disregarded by the Food and Drug Administration and the Department 
since no U.S. Recommended Daily Allowances have been established for 
them. 

7. Respondent’s application to use the “Potatoes with Corned Beef” 
label was denied, and on December 14, 1978, the Administrator of the 
Food Safety and Quality Service issued a written notification directing 
that the use of the proposed label be withheld and that respondent use 
instead the label “Imitation Corned Beef.” 

8. At the time respondent applied for approval of the “Potatoes with 
Corned Beef” label it also sought and obtained approval for its labeling 
of seven other new product lines it had developed. Those products are 
Macaroni Shells and Sausage, Rice and Chicken, Rice and Beef, Pepper 
Stuffing with Beef, Vegetable Stew and Beef, Dumplings and Chicken, 
and Rice with Corned Beef. 

Respondent explained that these new lines, along with “Potatoes with 
Corned Beef,” were developed to utilize more economical ingredients in 
place of meat with cost savings to be in part passed on to consumers and 
were believed to conform with the United States Department of Agricul- 
ture’s labeling policy. For example, although there is a regulation setting 
a standard for “Beef Stew” requiring such product to contain 25% meat, 
respondent and others have been authorized to distribute products ap- 
proximating Beef Stew but containing only 12% meat under the generic 
label “Vegetable Stew with Beef.” Such authorizations are not necessari- 
ly the result of rulemaking proceedings, redefining or adding regula- 
tions; they often result from informal ad hoc decisions by the Food Safe- 
ty and Quality Service made in response to individual applications for 
approval of such labels, which may then be added to the Policy Manual 
which is sold on request to industry members and others for their 
guidance. 

9. Respondent has identified the following instances in which labels 


have been approved for products containing less meat than required of a 
5 

product which it otherwise approximates, with the new labels similar to 

the old except for the meat appearing second rather than first: 
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Approved Labels for Meat 
Products 

Beef Stew (regulation; 25% meat 
content) 
Beef and Gravy (policy manual; 
50% meat content) 
Beef with Barbecue Sauce (regula- 
tion; 50% meat content) 
Poultry with Gravy (policy 
manual; 35% poultry) 
Pork with Barbecue Sauce (regu- 
lation; 50% cooked meat) 
Chicken with Dumplings (policy 
manual; 15% cooked meat) 
Chicken with Rice in Gravy (poli- 
cy manual; 15% cooked meat) 


Vegetable Stew with Sauce and 


Meat (policy manual; 12% fresh 
meat) 


Chicken Stew (policy manual; 
12% cooked, deboned meat) 

Beef and Dumplings with Gravy 
(policy manual; 25% fresh meat) 
Roast Beef Hash (regulation; 35% 
cooked meat) 


Spanish Rice with Beef (policy 
manual; 20% cooked beef) 


Approved Labels for Similar 
Products With Less Meat 
Vegetable Stew with Beef (policy 

manual; 12% meat content) 
Gravy and Beef (policy manual; 
35% meat content) 


Barbecue Sauce with Beef (policy 
manual; 35% meat content) 


y with Poultry 
manual; 15% poultry) 


Gravy (policy 
Barbecue Sauce with Pork (policy 
manual; 35% cooked meat) 
Dumplings with Chicken (policy 
manual; 6% cooked meat) 

Rice with Chicken in Gravy (re- 
cent ad hoc approval to respond- 
ent; 6% cooked meat) 

Vegetable Stew with Meat Sauce 
(policy manual; 6% fresh meat) 


Vegetable Stew with Chicken 
(policy manual; 6% deboned meat) 
Dumplings and Beef in Gravy 
(policy manual; 18% fresh meat) 
Hashed Potatoes ’N Beef (ad hoc 
approval to Hormel; 20% fresh 
meat) 

Rice with Beef (recent ad hoc ap- 
proval to respondent; 12% raw 
meat) 


In addition, the label “Diced Potatoes & Corned Beef” has been ap- 
proved for a product which contains the requisite amount of meat, but 
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which exceeds the maximum fat content authorized by the “Corned Beef 
Hash” standard.° 

The Department concedes that it may have been in error in approving 
the “Diced Potatoes & Corned Beef” label and some of the others re- 
ferred to above. The Department reviews about 110,000 to 150,000 
labels a year (many of which do not involve new products), and mistakes 
have probably occurred in some instances. The Department is presently 
reviewing the labels brought to its attention in connection with this pro- 
ceeding, and others, to determine whether corrective action should be 
taken. Letters have been written to a number of firms, in this respect, 
and other relevant information is being obtained.‘ 

10. Respondent’s experience is that the consumer is “turned off” by 
the word “imitation” where it comes to meat products and vigorously op- 
poses the word “imitation” being used in connection with its proposed 
product. The record does not disprove this. 

11. Respondent intends to continue to manufacture and market 
“Corned Beef Hash” if its label for “Potatoes with Corned Beef” is ap- 
proved. Its new product would be marketed in the same type of con- 
tainer used for its “Corned Beef Hash,” a7 1/2 ounce can, and would be 
marketed in the same manner though its entire distribution system, in- 
cluding vending machines, retail outlets, food services and institutions. 


CONCLUSIONS 
I 


Respondent’s proposed new product, “Potatoes with Corned Beef,” 
consists of the same ingredients as “Corned Beef Hash” except that it 
contains only 14% beef compared to the 35% beef required by the stand- 
ard of identity for “Corned Beef Hash” (Findings 2 and 3). It is also made 
in the same general manner as “Corned Beef Hash” (Finding 2). 

Although the evidence is conflicting as to the precise degree of simi- 
larity between “Potatoes with Corned Beef” and “Corned Beef Hash” in 
looks, taste and smell, the overwhelming weight of the evidence estab- 
lishes that respondent’s proposed “Potatoes with Corned Beef” looks, 


3. This matter is not fully developed in the record since the matter was first mentioned 
in respondent’s Motion to Reopen Evidence. Judge Palmer received complainant’s affidavit 
as to the matter but not respondent's offer of proof, which states that the product’s fat con- 
tent exceeds the standard. In the interest of fairness to respondent, I will assume that it is 
correct as to the fat content, unless complainant shows to the contrary in a petition to re- 
consider. 

4. The record does not reveal whether complainant plans to await the final outcome of 
this proceeding before taking final action as to the other labels; but past administrative ex- 
perience would lead me to infer that action on the other labels will be delayed until this case 
is concluded. 





1274 FEDERAL MEAT INSPECTION ACT 

Cite as 40 A.D. 1262 
tastes and smells like “Corned Beef Hash.” The evidence also shows that 
the two products have the same general physical makeup, or texture, 
and that they would be marketed in the same type of containers, and in 
the same manner, through respondent’s distribution system. 

L. L. Gast, Acting Deputy Administrator, Compliance Program, 
FSQS, USDA; Irwin Fried (a food technologist), Director, Meat and Poul- 
try Standards and Labels Division, FSQS, USDA; Elizabeth W. Murphy 
(a food composition expert), Senior Staff Officer for Nutrition, Food In- 
gredient Assessment Division, Science Program, FSQS, USDA; Violet B. 
Crosby, Staff Officer, Food Technologist, Meat and Poultry Standards 
and Labels Division, FSQS, USDA; and Albert E. Cunningham, Food 
Technologist, Meat and Poultry Standards and Labels Division, FSQS, 
USDA, testified that they examined samples of respondent’s “Potatoes 
with Corned Beef” and “Corned Beef Hash” and found that respondent’s 
product looks, tastes and smells like “Corned Beef Hash,” and, therefore, 
is an imitation of “Corned Beef Hash.” 

Respondent’s principal evidence to the contrary is the testimony from 
an expert witness who conducted a sensory evaluation test of “Potatoes 
with Corned Beef” and “Corned Beef Hash,” using the triangle test. 
Under this test, 24 persons, randomly selected, individually tested the 
two products under controlled conditions, first for taste alone, then for 
sight alone and then for smell alone. They were blindfolded for the taste 
and smell test. 

In testing each characteristic, e.g., taste, each individual was tested 
three times, with three heated food samples placed on a single plate for 
each test. For the first taste test, two samples of product A and one of 
product B were placed on a plate. The subject was asked to report 
whether there were two different products on the plate and, if so, which 
one was different. For the second taste test, two samples of product B 
and one of A were placed on the plate, with the same reporting accom- 
plished. For the third taste test, involving the same reporting, the sam- 
ples were selected randomly, so that all three could have been of the 
same product or there could have been two samples A and one of B, or 
vice versa. 

The same three taste tests were individually conducted for each of the 
24 subjects. The smell and sight tests were individually conducted in the 
same manner. 

On the taste and smell tests, 17 subjects correctly distinguished he- 
tween product A and B all three times, and 7 subjects made mistakes 
once, twice or all three times. On the sight test, 18 subjects correctly dis- 
tinguished between product A and B all three times, and 6 subjects made 
mistakes once, twice, or all three times. 

The expert witness conducting the test interpreted the test results as 
proving that there are indeed two separate products, which look differ- 
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ent, smell different and taste different. The expert concluded from the 
test that there is only one chance in a thousand that a given subject 
would make a mistake in identifying or being able to distinguish be- 
tween the two products (Tr. 393, 397-398). 

Although respondent’s expert witness is a highly qualified expert in 
the field of food and nutrition (Tr. 365-78), she does not seem to be an 
expert in statistics. Her “one chance in a thousand” testimony is based 
on the “significance” level for her study, which was .001. However, the 
significance level is a statistical measure that determines how frequent- 
ly the results of a test could have been observed by chance. See general- 
ly, R. Ferber, Market Research (Original Title: Statistical Techniques in 
Market Research) chs. 3-5 (1949); E. Roessler, R. Pangborn, J. Sidel and 
H. Stone, “Expanded Statistical Tables for Estimating Significance in 
Paired-Preference, Paired-Difference, Duo-Trio and Triangle Tests,” in 
Journal of Food Science, Vol. 43, No. 3, 940-43, 947 (1978); N. Gridge- 
man, “A Reexamination of the Two-Stage Triangle Test for the Percep- 
tion of Sensory Differences,” in Journal of Food Science, Vol. 35, No. 1, 
87-91 (1970); K. Bengtsson, “Taste Testing as an Analytical Method, 
Statistical Treatment of the Data,” in Wallerstein Laboratories Com- 
munications, Vol. XVI, No. 54, 231-49 (1953). A significance level of 
.001 merely shows that there is only one chance in a thousand that the 
results of the test could have occurred by chance. It does not show that 
there is only one chance in a thousand that a particular subject would 
not be able to distinguish between the two products. 

The results of the test involved in this case show that of 24 subjects 
selected at random, 7 of 24, or 29%, made a mistake on one or more oc- 
casions in differentiating between the taste or smell of the two products, 
and 6 of 24, or 25%, made a mistake on one or more occasions in differ- 
entiating between the appearance of the two products. These results in- 
dicate that even if the two products were placed side by side on the same 
plate, approximately 29% of the consumers (or 290 out of 1,000) would 
make a mistake on one or more occasions in differentiating between the 
two products on the basis of taste or smell, alone, and 25% of the con- 
sumers (or 250 out of 1,000) would make a mistake on the basis of sight 
alone. Of course, these percentages would vary somewhat from one 
group of consumers to another. 

Moreover, respondent’s expert witness testified that she could not tell 
from her test whether the differences between the two products are 
slight or large (Tr. 398), and none of her subjects were requested to give 
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an opinion as to whether the differences are slight or large.’ They were 
not asked whether they regarded both products as “Corned Beef Hash.” 

To summarize the results of the triangle test, the fact that 17 or 18 of 
24 subjects were able to correctly differentiate between the looks, taste 
and smell of the two products, which could occur by chance only one 
time out of a thousand, is stong evidence that there is some difference 
between the two products in looks, taste and smell. But the fact that 6 or 
7 of 24 subjects made mistakes on one or more occasions even when the 
products were placed side by side on the same plate is strong evidence 
that the difference would not be detected by a substantial percentage of 
the consuming public. 

Moreover, it should be noted that the expert’s test was conducted in a 
manner that would not reveal the true extent of consumer confusion be- 
tween the two products. Consumers eating “Potatoes with Corned Beef” 
would not likely eat “Corned Beef Hash” on the same plate. They would 
likely eat one product a day, a week, or perhaps a year, or more, after 
they had eaten the other product. Unless they would be able to differ- 
entiate between “Corned Beef Hash” and “Potatoes with Corned Beef” 
even though a day, a week or a year or more had elapsed since eating the 
other product, there is a great likelihood of consumer confusion between 
the two products. 

Accordingly, I have placed little weight on the triangle test conducted 
by respondent’s expert witness, except to the extent that it shows that a 
substantial percentage of the public would be unable to differentiate be- 
tween the looks, taste and smell of the two products even if they were 
placed side by side on the same plate. 

In view of the close similarities between “Potatoes with Corned Beef” 
and “Corned Beef Hash” referred to above, and the fact that the two 
products would be marketed in the same types of containers, and in the 
same manner, through respondent’s distribution system, I infer that 
“Potatoes with Corned Beef” would be used by a substantial number of 
persons, including consumers and institutions, as a substitute for 
“Corned Beef Hash.” The new product would, according to respondent, 
be priced lower than “Corned Beef Hash.” I infer that the price differ- 
ential would lead many persons to substitute the cheaper product for the 


5. In connection with some triangle tests, the subjects are asked: “Is the difference slight 
or marked?’ or ‘Are you doubtful, reasonably sure, or confident of a difference?” (N. 
Gridgeman, “A Reexamination of the Two-Stage Triangle Test for the Perception of 
Sensory Differences,” in Journal of Food Science, Vol. 35, No. 1, 89 (1970) ), but this “en- 
trains many difficulties, some stemming from the psychosensory situation itself, and some 
from statistical considerations’ (id. at 90). 
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more expensive product for the same type of use (i.e., whether as a main 
dish or side dish).° 

Comparing the nutritional value of “Potatoes with Corned Beef” and 
“Corned Beef Hash,” Elizabeth W. Murphy, Senior Staff Officer for Nu- 
trition, Food Ingredient Assessment Division, Science Program, FSQS, 
USDA, examined the formulation of respondent’s “Potatoes with Corned 
Beef,” according to USDA guidelines, and found that it was not nutri- 
tionally equivalent to “Corned Beef Hash.” Respondent has merely sub- 
stituted potatoes for part of the beef found in “Corned Beef Hash,” and 
Mrs. Murphy’s testimony, in essence, is that potatoes are not nutritional- 
ly equivalent to beef under the Department’s guidelines (Findings 5 and 
6). The Department follows the Food and Drug Administration’s policy 
in this respect, and makes the nutritional comparison only on the basis 
of the nutrients for which a U.S. Recommended Daily Allowance has 
been established (Finding 6). Respondent concedes that under that 
standard, “Corned Beef Hash” is nutritionally superior to its product. 

Respondent criticizes the Department’s witnesses because they were 
not able to explain exactly when the Department began following the 
Food and Drug Administration’s guidelines in this respect, and the De- 
partment’s policy was not published in the Federal Register. However, 
the Department’s witnesses were unequivocal in their testimony that the 
Department did follow the Food and Drug policy in this respect, and the 
Department’s policy was, after the hearing in this case, set forth in the 
Federal Register (44 Fed. Reg. 75990, 76003-10 (1979) ), albeit in discus- 
sion from rather than in the form of a regulation. Accordingly, at least 
at this time, the Federal Register reveals that the Department follows 
the Food and Drug Administration policy in determining whether a food 
is nutritionally inferior to another. In addition, the legislative history of 
the Wholesome Meat Act, which amended the Federal Meat Inspection 
Act to include the provisions at issue in this case, shows that essentially 
the same criteria should be applied in determining misbranding under 


6. Respondent relies on the testimony of one of complainant’s witnesses on cross- 
examination that a customer “walking into a grocery store and looking for corned beef 
hash is not likely to pick up potatoes with corned beef” (Tr. 46-47), but the witness ex- 


plained that he answered “No, sir” to the leading question because the Department would 
not allow the “Potatoes with Corned Beef” label; and that a customer might be confused if 
that label were allowed (Tr. 47-48, 75-76). 
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the Federal Meat Inspection Act and the Federal Food, Drug, and Cos- 
metic Act (see note 8, infra).’ 

But even if we were to make a nutritional comparison between “Pota- 
toes with Corned Beef” and “Corned Beef Hash” without regard to the 
U.S. Recommended Daily Allowances used by the Department and the 
Food and Drug Administration, I would still conclude, on the basis of 
this record, that beef is nutritionally superior to potatoes (see Finding 6), 
and, therefore, that “Corned Beef Hash” is nutritionally superior to “Po- 
tatoes with Corned Beef.” 


II 


“Corned Beef Hash” is a product for which a standard of identity or 
composition has been prescribed (9 C.F.R. § 319.303) pursuant to statu- 
tory authority (21 U.S.C. § 607 (c)). That standard specifies that the 
“finished product shall contain not less than 35 percent of beef com- 
puted on the weight of the cooked and trimmed beef” (9 C.F.R. 
§ 319.303 (a) (1) ). 

Standards of identity or composition are promulgated to protect con- 
sumers from “economic adulteration,” which, according to Congress, 
cannot be cured by truthful and informative labeling. Federal Security 
Admr. v. Quaker Oats Co., 318 U.S. 218, 230-31 (1943). In that case, 
which upheld the validity of the standard of identity for farina estab- 
lished under the Federal Food, Drug and Cosmetic Act, which contains 


7. Even if the Federal Register did not reveal that the Department followed the Food 
and Drug Administration's policy as to nutritional inferiority, the Department's policy is 
an interpretation of the Federal Meat Inspection Act, and respondent had actual notice of 
the Department's policy at least at the time of the hearing. This “actual” notice is “timely” 
enough for the purposes of this proceeding (see, 5 U.S.C. § 552 (a) (2) (ii) ), i-e., respondent 
was not prejudiced by the failure of the Department to publish its policy before the hear- 
ing. Respondent did not request an adjournment of the hearing to present additional evi- 
dence in this respect and, indeed, it is obvious that there is nothing else that respondent 
could have presented in this respect. Furthermore, even if the Department had no policy as 
to nutritional inferiority prior to this proceeding, I would have to determine the policy to 
be followed in this case and in future cases (see, N.L.R.B. v. Bell Aerospace Co., 416 US. 
267, 290-95 (1974); N.L.R.B. v. Wyman-Gordon Co., 394 U.S. 759, 761-66 (1969): S.E.C. v. 
Chenery Corp., 332 U.S. 194, 199-203 (1947); In re Central Ark. Auction Sale, Inc., 37 
Agric. Dec. 570, 642-43 (1977), affd, 570 F.2d 724, 726-27 (8th Cir.), cert. denied, 436 
U.S. 957 (1978) ), and my determination would be to follow the Food and Drug Administra- 
tion's policy as to nutritional inferiority 
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standards of identity and labeling provisions virtually identical to those 
under the Federal Meat Inspection Act,® the Court stated (id. at 230-31): 


Both the text and legislative history of the present 
statute plainly show that its purpose was not confined to a 
requirement of truthful and informative labeling. False 
and misleading labeling had been prohibited by the Pure 
Food and Drug Act of 1906. But it was found that such a 
prohibition was inadequate to protect the consumer from 
“economic adulteration,” by which less expensive ingredi- 
ents were substituted, or the proportion of more expensive 
ingredients diminished, so as to make the product, al- 
though not in itself deleterious, inferior to that which the 
consumer expected to receive when purchasing a product 
with the name under which it was sold. ...The remedy 
chosen was not a requirement of informative labeling. 
Rather it was the purpose to authorize the Administrator 
to promulgate definitions and standards of identity “under 
which the integrity of food products can be effectively 
maintained”... and to require informative labeling only 
where no such standard had been promulgated, where the 
food did not purport to comply with a standard,° or where 


the regulations permitted optional ingredients and re- 
quired their mention on the label. . . . 


The provisions for standards of identity thus reflect a 
recognition by Congress of the inability of consumers in 


8. See 21 U.S.C. §§ 341, 343, 601 (n), 607 (c). The legislative history of the Wholesome 
Meat Act, which amended the Federal Meat Inspection Act to include the provisions at is- 
sue here, states as to the term “misbranded” that “{t]he definition of this term, not hereto- 
fore used in the Meat Inspection Act,” is “based on the definition of the same term in the 
Federal Food, Drug, and Cosmetic Act and is identical except . . . [in minor respects not 
relevant here].” Sen. Rep. No. 799, 90th Cong., 1st Sess. (1967), reprinted in United States 
Code Congressional and Administrative News, 90th Cong., 1st Sess. 2195 (1967). The same 
Senate Report also explains that since “essentially the same criteria should be applied in de- 
termining wholesomeness and branding” under both statutes, “the bill would substitute the 
terminology used in the Federal] Food, Drug, and Cosmetic Act for that currently used in 
the Meat Inspection Act to describe adulteration and misbranding” (id. at 2203). Accord- 
ingly, decisions interpreting the Federal Food, Drug, and Cosmetic Act are squarely in 
point here. 

9. As shown below, in determining whether a food “purports” to comply with a stand- 
ard, you look to the food’s taste, smell, appearance, etc., rather than merely to its label. The 
phrase in the quotation to which this footnote is appended was explained in Libby, McNeill 
& Libby v. United States, 148 F.2d 71, 73 (2d Cir. 1945), as follows: “The observation in 
the [Quaker Oats] opinion that it was the purpose of the Congress to require informative 
labeling, ‘where the food did not purport to comply with a standard’ is not to be lifted out 
of its context, given a meaning repugnant to the decision, so as to limit ‘purport’ to what is 
disclosed by the label and to that alone.” 
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some cases to determine, solely on the basis of informative 
labeling, the relative merits of a variety of products super- 
ficially resembling each other. We cannot say that such a 
standard of identity, designed to eliminate a source of con- 
fusion to purchasers—which otherwise would be likely to 
facilitate unfair dealing and make protection of the con- 
sumer difficult—will not “promote honesty and fair deal- 
ing” within the meaning of the statute. (footnote omitted) 


The Quaker Oats decision, just referred to, is susceptible of the inter- 
pretation that where a standard of identity has been prescribed for a 
food, a product which resembles it but does not comply with the stand- 
ard cannot be marketed at all. But as shown in subsections III and IV of 
these conclusions, such a non-conforming product can be marketed, but 
only with an “imitation” label. 


The standard of identity for “Corned Beef Hash” was promulgated to 
protect consumers from “economic adulteration,” e.g., where, as in this 
case, a less expensive ingredient, potatoes, is substituted for part of the 
35% beef required by the standard. As explained in Quaker Oats, just 
discussed, Congress felt that truthful and informative labeling is not 
sufficient to protect consumers from such economic adulteration. 


Il 


Congress amended the Federal Meat Inspection Act in 1967 by adding 
a definition of “misbranded” in § 1 (n) of the Act (21 U.S.C. § 601 (n) ). 
Where, as here, Congress has defined the term “misbranded,” we are not 
free to depart from that definition. As the Court stated in 62 Cases of 
Jam v. United States, 340 U.S. 593, 596 (1951): 


Misbranding was one of the chief evils Congress sought 
to stop. It was both within the right and the wisdom of 
Congress not to trust to the colloquial of the dictionary 
meaning of misbranding, but to write its own. Concededly 
we are not dealing here with misbranding in its crude 
manifestations, what would colloquially be deemed a false 
representation. ...Qur concern is whether the article of 
food sold as “Delicious Brand Imitation Jam” is “deemed to 
be misbranded” according to § 403 (c) and (g) of the Fed- 
eral Food, Drug, and Cosmetic Act of 1938 [which is 
virtually identical to § 1 (n) (3) and (7) of the Federal Meat 
Inspection Act involved here (21 U.S.C. § 601 (n) (3) and 
(7) ) }. 
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Under § 1(n) (3) of the Federal Meat Inspection Act, a meat food 
product is misbranded (21 U.S.C. § 601 (n) (3) ): 


(3) if it is an imitation of another food, unless its label 
bears, in type of uniform size and prominence, the word 
“imitation” and immediately thereafter, the name of the 
food imitated; 


Under the virtually identical provision of § 403 (c) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. § 343 (c)), the Court ex- 
plained that “Congress did not give an esoteric meaning to ‘imitation,’ ” 
but rather “left it to the understanding of ordinary English speech” (62 
Cases of Jam v. United States, 340 U.S. 593, 599 (1951) ). 

In determining whether one food product is an imitation of another, 
all of the relevant circumstances are considered, such as comparison of 
the smell, taste, appearance, texture, manufacture, packaging and mar- 
keting of the two products. United States v. 651 Cases, More or Less, of 
Chocolate Chil-Zert, 114 F. Supp. 430, 431-33 (N.D.N.Y. 1953); and see, 
62 Cases of Jam v. United States, 340 U.S. 598, 599 (1951); Federation 
of Homemakers v. Schmidt, 539 F.2d 740, 741-44 (D.C. Cir. 1976). 

Where a product is an imitation of another food because of its looks, 
taste, smell, etc., truthful labeling of the product differentiating it from 
the other food does not exempt it from the requirement of the statute 
that it be labeled imitation. United States v. 651 Cases, More or Less, of 
Chocolate Chil-Zert, 114 F. Supp. 430, 432-33 (N.D.N.Y. 1953); and see, 
Federal Security Adm’. v. Quaker Oats Co., 318 U.S. 218, 230-31 
(1943); Libby, McNeill & Libby v. United States, 148 F.2d 71, 71-74 (2d 
Cir. 1945); Swift & Co. v. Walkley, 369 F. Supp. 1198 (S.D.N.Y. 1973); 
United States v. 20 Cases, Etc., 130 F. Supp. 715, 716-20 (D. Del. 1954), 
affd per curiam, 228 F.2d 912 (3d Cir. 1956); United States v. 30 Cases, 
Etc., 93 F. Supp. 764, 771 (S.D. Iowa 1950). 

For example, in United States v. 651 Cases, More or Less, of Chocolate 
Chil-Zert, 114 F. Supp. 430, 433 (N.D.N.Y. 1953), the court held that the 
claimant’s product, which was similar to chocolate ice cream except that 
soy fat and soy protein were substituted for milk fat and milk protein, 
must be labeled “imitation” notwithstanding the fact that the claimant 
“does not purport to pass off its product as ice cream,” and that it “con- 
tains no milk or milk fat” (id. at 432-33). The court held that “[t}ruthful 
labeling does not exempt Chil-Zert from the requirement of the statute 
|that its product be labeled ‘imitation’]” (id. at 433). 

In the Chocolate Chil-Zert case, just referred to, the court also held 
that nutritional inferiority is part of the test for determining whether a 
product must be labeled “imitation” (id. at 432). The Food and Drug Ad- 
ministration has a regulation expressly stating that a “food that is a sub- 
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stitute for and resembles another food shall not be deemed to be an imi- 
tation” if it is “not nutritionally inferior to the food for which it substi- 
tutes and which it resembles” (21 C.F.R. § 101.3 (e) (2) ). Nutritional in- 
feriority is determined solely on the basis of the nutrients for which a 
U.S. Recommended Daily Allowance has been established (21 C.F.R. 
§ 101.3 (e) (4) ). The Food and Drug regulation as to the requirements 
for “imitation” labeling, including the nutritional inferiority test just re- 
ferred to, has been sustained on judicial review. Federation of Home- 
makers v. Schmidt, 539 F.2d 740, 741-44 (D.C. Cir. 1976). As stated 
above, the Food and Drug test for determining nutritional inferiority is 
followed by the Department of Agriculture. 

In Swift & Co. v. Walkley, 369 F. Supp. 1198 (S.D.N.Y. 1973), the De- 
partment of Agriculture was criticized for disregarding the imitation la- 
beling requirements of the Act. The Department had approved the label- 
ing “ALL AMERICAN FUN-LINKS, A Meat and Isolated Soy Protein 
Product, Hickory Smoke Flavoring Added,” for a product that the court 
concluded was actually an imitation frankfurter. The court stated (id. at 
1200): 


The present controversy apparently has its genesis in a 
White House Conference on Food, Nutrition and Health 
held in 1969 which issued a report stating that the con- 
suming public was resistant to the purchase of food prod- 


ucts labelled “imitation,” even though some such foods 
were nutritionally beneficial. . .. Whether this lack of con- 
fidence in the public’s buying judgment is merited, and if 
so, whether in consequence 601 (n) (3) should be amended 
is a matter for legislative rather than executive action; it 
does not justify the disregard of the statute by the Depart- 
ment of Agriculture. 


On the other hand, the Department was criticized in Armour & Co. v. 
Freeman, 304 F.2d 404, 405-06 (D.C. Cir.), cert. denied, 370 U.S. 920 
(1962), for issuing a regulation which required a smoked ham to be la- 
beled “Imitation Ham” if, because of added moisture, its final weight ex- 
ceeded its fresh, uncured weight. This holding is very limited, and has no 
applicability to the present case. 

In the first place, the Armour case was not decided on the merits (see 
id. at 407-09), but rather on an appeal from an order failing to grant a 
preliminary injunction restraining the enforcement of the regulation 
pending judicial proceedings. 

In addition, the hearing in Armour showed that hams with added 
moisture have “higher nutritional value than those to which the curing 
solution has not been added” (id. at 406), and that the “drying-out back 
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to uncured weight caused some loss of proteins, fats and other nutrients” 
(id. at 412, subsequent opinion by Judge Prettyman). 

Moreover, Chief Judge Miller, who wrote the Armour opinion for the 
court, explained in a subsequent opinion in the same case that the court’s 
decision did not apply to manufactured products. Specifically, Chief 
Judge Miller stated (id. at 408): 


There may be cases indicating that a manufactured prod- 
uct should be labeled “imitation” if it does not conform to 
accepted standards for that product; or that a synthetic 
product which approximates the properties of a natural 
product, but in fact is not that product, should bear the 
label “imitation.” But such cases cannot apply here: a nat- 
ural ham is not made into a manufactured or synthetic imi- 
tation of a real ham because it has been subjected to a cur- 
ing process which leaves in it a residue of moisture. 


Finally, and perhaps of greatest significance, the Armour case was de- 
cided before the Wholesome Meat Act was enacted in 1967 adding the 
language which sets forth express statutory authority for promulgating 
standards of identity,’® and specifies when products which fail to meet 
those standards must be labeled “imitation.” 

Considering the circumstances that “Potatoes with Corned Beef” and 
“Corned Beef Hash” look, taste and smell alike, have the same general 
physical makeup, or texture, are prepared in the same general manner, 
and would be marketed in the same type of containers in the same man- 
ner through respondent’s distribution system, “Potatoes with Corned 
Beef” is clearly an “imitation” of “Corned Beef Hash,” and, under the 
definition of “misbranded” in 21 U.S.C. § 601 (n) (3) ), the product is 
misbranded unless it is labeled “Imitation Corned Beef Hash.” 


IV 


Under § 1(n)(7) of the Federal Meat Inspection Act (21 U.S.C. 
§ 601 (n) (7) ), which sheds light on the issues involved in the present 
proceeding, a product is misbranded— 


(7) if it purports to be or is represented as a food for 
which a definition and standard of identity or composition 
has been prescribed by regulations of the Secretary under 


10. Prior to 1967, the Secretary’s authority to issue standards of identity or composition 
was based on the Secretary’s general authority to issue “rules and regulations,” and to ap- 
prove trade names which are not “false or deceptive” (Houston v. St. Louis Independent 
Packing Co., 249 U.S. 479, 480-87 (1919); and see Brougham v. Blanton Mfg. Co., 249 US. 
495, 496-502 (1919) ). 
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section 607 of this title unless (A) it conforms to such defi- 
nition and standard, and (B) its label bears the name of the 
food specified in the definition and standard and, insofar 
as may be required by such regulations, the common 
names of optional ingredients (other than spices, flavoring, 
and coloring) present in such food; 


If the Act did not contain the provisions in § 1 (n) (3) referred to in 
subsection III of these conclusions for imitation labeling, § 1 (n) (7) of 
the Act just quoted would prevent a manufacturer from marketing a 
product which purports to be or is represented as a food for which a 
definition and standard of identity had been prescribed unless the prod- 
uct met that definition and standard. See 62 Cases of Jam v. United 
States, 340 U.S. 593, 594-601 (1951). In 62 Cases Of Jam, which distin- 
guishes the Quaker Oats case discussed in subsection II of these conclu- 
sions, the Court held that a food which purports to be or is represented 
as a food for which a standard of identity has been prescribed, but does 
not comply with the standard, can be marketed, but only if the “imita- 
tion” label is used. The Court explained its understanding as to why Con- 
gress permitted such a food to be marketed, but only if labeled “imita- 
tion,” as follows (id. at 600): 


But the name “imitation jam” at once connotes precisely 
what the product is: a different, an inferior preserve, not 
meeting the defined specifications. Section 403 (g) [ (21 
U.S.C. § 343 (g) ), which is virtually identical to § 1 (n) (7) 
of the Federal Meat Inspection Act (21 U.S.C. 
§ 601 (n) (7) ) | was designed to protect the public from in- 
ferior foods resembling standard products but marketed 
under distinctive names. ... Congress may well have sup- 
posed that similar confusion would not result from the 
marketing of a product candidly and flagrantly labeled as 
an imitation food. 


If a new product is in fact similar in appearance, taste, smell, etc., toa 
food for which a standard of identity has been prescribed, the new prod- 
uct “purports to be or is represented” as that food, within the meaning of 
§ 1 (n) (7) of the Act (21 U.S.C. § 601 (n) (7) ), notwithstanding truthful 
labeling, which labeling clearly differentiates the product from the food 
for which a standard has been prescribed. Libby, McNeill & Libby v. 
United States, 148 F.2d 71, 71-74 (2d Cir. 1945); United States v. 20 
Cases, Etc., 1380 F. Supp. 715, 717-20 (Del. 1954), affd per curiam, 228 
F.2d 912 (3d Cir. 1956); United States v. 30 Cases, Etc., 93 F. Supp. 764, 
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766-71 (S.D. Iowa 1950); ' and see Federal Security Adm’. v. Quaker 
Oats, 318 U.S. 218, 230-31 (1043). In United States v. 30 Cases, Etc., 93 
F. Supp. 764, 771 (S.D. Iowa 1950), the court stated that the “courts be- 
fore which the problem has been presented have held consistently that 
the label of a food is not the controlling factor in determining whether 
under the 1938 [Federal Food, Drug, and Cosmetic] Act an article ‘pur- 
ports’ to be a standardized food.” 

The facts in this case compel the conclusion that respondent’s new 
product “purports” to be “Corned Beef Hash” notwithstanding its label 
and, therefore, under 21 U.S.C. § 601 (n) (7) it would be required to con- 
form to the definition and standard for “Corned Beef Hash” except for 
the statutory authorization to permit such product to be labeled as an 
imitation product under 21 U.S.C. § 601 (n) (3). 


V 


The plain words of the statute leave me no alternative but to order re- 
spondent to use the label “Imitation Corned Beef Hash” so long as its 
product is prepared in the manner stated in this case and does not com- 
ply with the standard for “Corned Beef Hash.” *? However, respondent 
should be permitted, if it chooses, to explain its “imitation” label. For 
example, respondent should be permitted to explain on its label: “This 
product consists of real potatoes and real corned beef. The imitation 
label is required only because the product contains 14% beef rather than 
35% required for Corned Beef Hash.” A more succinct way of stating the 
same thing would be to have the label read: 


Imitation* Corned Beef Hash 
* Because product contains 14% beef instead of required 35% 


If I had discretion as to what label to permit in this case, which I do 
not have under the plain terms of the statute, I would not require the use 
of the “imitation” label because that label could be misleading to con- 
sumers. Consumers might think that respondent’s product is made from 
soybeans or some other product flavored to taste like corned beef. The 
Advanced Notice of Proposed Rule Making in connection with labeling 
by the Department of Agriculture and other agencies recognizes that the 
word “imitation” may be misleading, viz. (44 Fed. Reg. 75990, 76008 
(1979) ): 


11. These cases are under § 403 (g) of the Federal Food, Drug, and Cosmetic Act (21 
U.S.C. § 343 (g)), which is virtually identical to § 1 (n) (7) of the Federal Meat Inspection 
Act(21 U.S.C. § 601 (n) (7) ). 

12. The regulations also require that where an “imitation” label is used, the ingredients 
must be listed immediately thereafter, arranged in the order of their predominance (9 
C.F.R.§ 317.2 (j) ). This requirement must, of course, also be met. 
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The word “imitation,” however, may not mean as much to 
consumers as its adherents '* believe, and may even be mis- 
leading. The Final Report of the 1969 White House Con- 
ference on Food, Nutrition and Health said that the “imi- 
tation” label was potentially misleading to consumers; the 
report noted that this term failed to inform the public 
about the actual characteristics and properties of a new 
food, and in some instances unfairly implied inferiority. 


If I were acting in a legislative capacity, I would reserve the use of 
“imitation” for products like “Chil-Zert,” discussed in subsection III 
above, where soy fat and soy protein are substituted for milk fat and 
milk protein. But I am not acting in a legislative capacity. It is my func- 
tion to interpret the statute as written by Congress. It would not be 
proper, under the guise of statutory construction, to engage in statutory 
reconstruction." 

Even if I had discretion to approve a label other than “imitation,” I 
would not permit respondent to use its proposed label “Potatoes with 
Corned Beef,” or a similar label showing that the potatoes are diced pota- 
toes or hash styled potatoes, since that label, as Judge Palmer held, 
would be false and misleading. It would cause a consumer to erroneously 
expect the product to consist of large slices or cubes of corned beef, and a 
consumer could very well expect a product superior to “Corned Beef 
Hash.” For example, respondent’s expert witness testified that she 
would expect a product labeled “Potatoes with Corned Beef” to have 
from 25% to 40% corned beef (Tr. 403), the upper limit of which exceeds 
the minimum required for “Corned Beef Hash.” Similarly, one of the De- 
partment’s food technologists testified that she would expect “Potatoes 
with Corned Beef” to have more beef than ‘Corned Beef Hash” (Tr. 220, 
wae). 

If I had discretion, I would permit respondent to use a descriptive 


13. The Advanced Notice of Proposed Rule Making states (44 Fed. Reg. 75990, 76007 
(1979) ): “Of the 1,350 commenters who addressed the issue of naming imitation and sub- 
stitute foods, the overwhelming majority (75 percent) said that they should be labeled ‘imi- 
tation.’ Less than one-fifth of the commenters said that such products should be given a 
new, descriptive name.” 

14. Judge Palmer felt that he had authority to prescribe any type of label that is not 
false and misleading because § 7 (e) of the Act provides that the Secretary “has reason to 
believe that any ... labeling .. . is false or misleading . . ., he may direct that such use be 
withheld unless the. . . labeling . . . is modified in such manner as he may prescribe so that 
it will not be false or misleading” (21 U.S.C. § 607 (e)). But that does not authorize the 
Secretary to prescribe a label that leaves the product “misbranded” under § 1 (n) (3) or (7) 
of the Act (21 U.S.C. § 601 (n) (3), (7) ). The general provisions as to eliminating false or 
misleading labeling do not prevail over the specific provisions as to misbranding. 
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term, such as “Potatoes Flavored with Corned Beef.” ** If respondent 
preferred, I would permit a term such as “Diced [or Hash Style] Potatoes 
with Corned Beef,” together with a statement: “Contains 14% beef 
rather than 35% required for Corned Beef Hash.” It would not be suffi- 
cient merely to require respondent to show the 14% beef in its product 
because the ordinary consumer would not know that there is at least 
35% beef in “Corned Beef Hash.” 

However, I would not require respondent to specify the percentage of 
all its ingredients, as was ordered by Judge Palmer, since only the quan- 
tity of beef is deficient and respondent’s competitors are not required to 
list all their ingredients. 


VI 


Respondent’s contention that it has been denied equal protection of 
the laws because the Department has approved other labels similar to its 
proposed label in similar circumstances is not persuasive. At most, re- 
spondent has shown that the Department has erred in some of its 
hundreds of thousands of label approvals. The Department has stated 
that it will take corrective action where appropriate. The Department’s 
action in this case was not based on any arbitrary classification in the 
statute or regulations, and respondent was not singled out because of 
any arbitrary classification. In fact, the label “Imitation Corned Beef 
Hash” was previously required in the case of another packer which ap- 
parently made a batch of non-conforming “Corned Beef Hash” by mis- 
take.'® And the imitation label has been required on about 1,300 other 
meat food products (Tr. 249-51, 266-68). Accordingly, there is no basis 
for an equal protection argument in this case. Cf. U.S. Dept. of Agricul- 
ture v. Moreno, 413 U.S. 528, 533-38 (1973); U.S. Dept. of Agriculture v. 
Murry, 413 U.S. 508, 511-14 (1973); ODay v. George Arakelian Farms, 
Inc., 5386 F.2d 856, 857-62 (9th Cir. 1976) (all invalidating legislative 
classifications not rationally related to a legitimate government inter- 
est); and Oyler v. Boles, 368 U.S. 448, 456 (1962) (selectivity in enforce- 
ment not based on an unjustifiable standard involving race, religion or 
other arbitrary classification is not constitutional violation). 

As stated above, I have no discretion under the plain terms of the stat- 
ute. Respondent must use the label “Imitation Corned Beef Hash” on its 
new product, explaining on the label, if it chooses, the reason for the 
“{mitation” label. 


15. A witness for complainant suggested that respondent’s label would have to refer to 
Cured Beef, in addition to Corned Beef, because some of respondent’s corned beef is cured 
in the can in small pieces (Tr. 253-54, 274-75), but I would need further argument before 
deciding that issue (see9 C.F.R. § 319.100). 

16. The record indicates that the packer may not have marketed the product. 
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ORDER 


It is ordered that respondent’s use of the label “Potatoes with Corned 
Beef” be withheld from use on respondent’s product which does not meet 
the standard for “Corned Beef Hash,” and that respondent, shall, in- 
stead, use the label “Imitation Corned Beef Hash,” followed by its ingre- 
dients, with an appropriate explanation of the “imitation” label, if de- 
sired, as explained in this decision. 


(No. 20,912) 


In re STEVENS Foops, INC., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Decided September 25, 1981. 


Inspection service—Meat grading and acceptance services—Indefinite 
withdrawal of 
Inspection service and meat grading and acceptance services are hereby withdrawn indefi- 
nitely from respondent, Stevens Foods, Inc., and from any establishment operated 
by or which has Steven L. Aaron as a responsible person in connection with its es- 
tablishment 


John G. Liebert, Administrative Law Judge. 
Kris H. Ikejiriand Marshall Marcus, for complainant. 
J. Manuel Hoppenstein, Dallas, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECSION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. § 601 et seq.), the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. § 1621 et seq.), and the regulations promulgated 
thereunder (9 C.F.R. Part 335; 7 C.F.R. Part 1, Subpart H, and Part 
2853, respectively), to withdraw and deny federal meat inspection serv- 
ices and federal meat grading and acceptance services because of re- 
spondents’ felony convictions in connection with meat transactions. 

A separate consent decision was issued with respect to respondent 
Daniel Reid, Jr. On June 10, 1981, Administrative Law Judge John G. 
Liebert filed an initial decision and order indefinitely withdrawing fed- 
eral meat inspection service from Stevens Foods, Inc., and any establish- 
ment with which Steven L. Aaron is responsibly connected; and indefi- 
nitely withdrawing federal meat grading and acceptance services from 
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Stevens Foods, Inc., and any establishment operated by Steven L. Aaron 
or in which he is an officer, director, partner, or substantial investor, or 
has any authority. 

Respondents Steven Foods, Inc., and Steven L. Aaron appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegat- 
ed(7C.F.R.§ 2.35).' After briefs were filed, the case was referred to the 
Judicial Officer on September 2, 1981, for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondents, but is denied inas- 
much as the issues raised on appeal have been thoroughly brief, and the 
case is controlled by recent precedents directly in point. 


FINDINGS OF FACT 


1. Stevens Foods, Inc., is a Texas corporation which operated a meat 
processing plant in Paris, Texas. The company is no longer operating as 
a meat processor. The plant and facilities in Paris, Texas, were leased by 
Stevens Foods and are presently subleased to Trinity Processsors, Inc. 

2. Steven L. Aaron was at all times material herein the president of 
and responsibly connected with Stevens Foods, Inc. He is the owner of 
over 98% of the outstanding issued common stock of said corporation. 

3. Stevens Foods, Inc., was originally granted federal meat inspection 
service on July 21, 1969, pursuant to the Federal Meat Inspection Act 
(21 U.S.C. § 601 et seq.). This service continued until Stevens Foods, 
Inc., ceased operations upon conviction in 1978 of the felonies involved 
in this case. During its operating period, it was also the recipient of fed- 
eral meat grading and acceptance services pursuant to the Agricultural 
Marketing Act of 1946 (7 U.S.C. § 1621 et seq.) and the regulations 
promulgated thereunder. Although the company is not now in operation, 
Stevens Foods and Steven L. Aaron wish to retain the entitlement to 
these services in the event they should at a later date wish to engage 
again in the meat processing business. 

4. On January 5, 1979, respondent Stevens Foods, Inc., was sen- 
tenced by the United States District Court for the Eastern District of 
Texas to pay a total fine of $57,000 on conviction of 48 felony counts for 
“conspiring to defraud the United States Government, making false 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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statement to Government and bribery of Government personnel, in vio- 
lation of 18 USC, Sections 371, 201 (f) and 2, 1001 and 2, as charged in 
Counts 1-15, 17-37, 39-46, 48, 49, 51 and 52, being more fully set out in 
the Indictment.” On the same date, respondent Steven L. Aaron was sen- 
tenced by the Court on conviction of the identical felonies. He was sen- 
tenced to five years imprisonment, of which he was to serve six months, 
the balance to be suspended and defendant placed on probation for five 
years. He was also fined a total of $57,000, separate from the corpora- 
tion’s $57,000 fine. 

The fines levied against respondents have been paid, and respondent 
Steven L. Aaron has served that portion of his sentence calling for actual 
confinement and is presently on probation. 

5. Respondent Stevens Foods, Inc., was principally a supplier of beef 
and pork products to the United States Department of Defense and to 
the United States Department of Agriculture’s School Lunch Program, 
under contract. The felony convictions of the respondents included a 
conspiracy count (Count 1) under 18 U.S.C. § 371, in which it was 
charged that from on or about January 1971 and continuously thereaf- 
ter through on or about May 25, 1976, Steven Aaron, Stevens Foods, 
Inc., and others— 


wilfully and knowingly did combine, conspire, confederate 
and agree among themselves ... to commit offenses 
against the United States, to wit: to violate Sections 201, 
1001 and 2 of Title 18, United States Code, and to defraud 
the United States: 


a) of and concerning its right to have its business and 
its affairs, and particularly that of the United 
States Department of Defense, conducted honestly 
and openly, free from fraud, deceit, trickery, dis- 
honest means, unlawful impairment and obstruc- 
tion; 


of and concerning its right to have the loyal serv- 
ices of its officers and employees, particularly the 
employees of the United States Department of De- 
fense and the United States Department of Agricul- 
ture, unhindered, unhampered, and uncorrupted in 
fulfilling their duties to the United States free 
from fraud, corruption, and gratituties (Count 1, 
5 22). 


In the conspiracy count, just referred to, it was stated that two Army 
Specialists, Charles Smith and James Loiland, and one employee of the 
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United States Department of Agriculture, Robert Mullens, were as- 
signed to Stevens Foods, Inc., to inspect meat produced for supply to the 
military (or to others). The Defense Department specifications involved 
in the contract with Stevens Foods, Inc., required pork loins which were 
in excellent condition, had not been frozen and did not exceed 20 
pounds. It is charged in Count 1: 


24. It was a further part of said conspiracy that the de- 
fendants would purchase frozen pork loins, and pork loins 
that weighed in excess of 20 pounds, to be utilized to fill 
military contracts for pork roasts and pork slices. 


25. It was a further part of said conspiracy that the de- 
fendants would cause the frozen pork loins to be thawed on 
the third floor of the STEVENS plant, and area that was 
not authorized for meat storage or processing and conse- 
quently not subjected to United States Government in- 
spection, and subsequently would cause the previously- 
frozen pork loins to be processed by STEVENS employees 
for sale to the Department of Defense. 


26. It was a further part of said conspiracy that the de- 
fendants would illegally and unlawfully cause the pork 
loins that weighed in excess of 20 pounds to be trimmed 
down to meet the weight specification, and cause such 
loins to be processed by STEVENS employees for sale to 
the Department of Defense. 


27. It was a further part of said conspiracy that the de- 
fendants would fraudulently conceal the use of previously- 
frozen and overweight pork loins by placing pork loins that 
complied with military specifications on top of open con- 
tainers that were composed substantially of previously- 
frozen and over-weight pork loins. 


28. It was a further part of said conspiracy that the de- 
fendants would cause processed meat that had previously 
been rejected by military inspectors to be illegally and 
fraudulently re-introduced and processed by STEVENS 
employees for sale to the Department of Defense without 
the knowledge or consent of military inspectors. 


29. It was a further part of said conspiracy that the de- 
fendants would regularly cause the changing of lot num- 
bers and military contract data on shipping containers to 
fraudulently make up deficiencies in a contract for meat to 
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be supplied to the Department of Defense, without the 
knowledge or consent of military inspectors. 


30. It was a further part of said conspiracy that the de- 
fendants would tamper with samples of meat selected by 
military inspectors for inspection by causing to be substi- 
tuted different samples that would be in conformance with 
military specifications, without the knowledge or consent 
of military inspectors. 


31. It was a further part of said conspiracy that the de- 
fendants would cause to be fraudulently processed pork 
loins that were not in conformity with military specifica- 
tions, falsely informing the military inspectors that said 
processing was for a commercial order, and subsequently 
would cause such pork to be applied to a contract for pork 
to be supplied to the Department of Defense, without the 
knowledge or consent of military inspectors. 


32. It was a further part of said conspiracy that the de- 
fendants would cause to be prepared, executed and submit- 
ted to the Department of Defense various false documents, 
such as Certificates of Inspection, thereby fraudulently 
concealing and covering up the fact the defendants were 
supplying pork that did not meet the specifications of the 
Department of Defense. 


33. It was a further part of said conspiracy that the de- 
fendants would fraudulently promise, offer and give vari- 
ous gratuities in the form of boxes of meat to military in- 
spectors who were assigned to inspect STEVENS’ produc- 
tion of meat. 


34. It was a further part of said conspiracy that the de- 
fendants would fraudulently promise, offer and give vari- 
ous gratuities in the form of boxes of meat, money, and 
other things of value to Robert Mullens, an inspector em- 
ployed by the United States Department of Agriculture, 
assigned to inspect STEVENS’ production of meat. 


35. It was a further part of said conspiracy that said 
gratuities would result in ineffective inspection by the De- 
partment of Defense and the Department of Agriculture so 
that STEVENS could continue to produce and deliver a 
product of less value than that for which the Department 
of Defense had contracted. 
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6. The felony convictions involved herein include convictions of 35 
counts of violating 18 U.S.C. § 201 (f), in which it is charged, e.g., in 
Count 17, that Steven Aaron, Stevens Foods, Inc., and others— 


unlawfully, wilfully and knowingly did directly and indi- 
rectly give, offer and promise a thing of value, to wit: a 
quantity of meat, to Robert Mullens for and because of of- 
ficial acts performed and to be performed by Robert 
Mullens otherwise than as provided by law for the official 
discharge of his duties as a United States Department of 
Agriculture inspector of meat processed by and under the 
direction of the defendants at STEVENS. 


In violation of Title 18, United States Code, Sections 
201 (f) and 2. 


Steven Aaron and Stevens Foods, Inc., were found guilty of 34 other 
counts virtually identical to Count 17, just quoted, except for the name 
and position of the inspector, and the omission in 12 Counts (Counts 2- 
13) of the words “unlawfully, wilfully and knowingly.” The 35 felony 
counts involving 18 U.S.C. § 201 (f) relate to offenses occurring in 
1972, 1973, 1974 and 1975. 

7. The remaining felony convictions involve convictions of Steven 


Aaron and Stevens Foods, Inc., of 12 counts of violating 18 U.S.C. 
§§ 1001 and 1002. For example, in Count 39, it is charged that Steven 
Aaron, Stevens Foods, Inc., and others— 


in a matter within the jurisdiction of a department and 
agency of the United States, that is, the United States De- 
partment of Defense, knowingly and wilfully did make and 
cause to be made false, fictitious and fraudulent state- 
ments and representations to the United States Depart- 
ment of Defense in a material matter, that is to say, the de- 
fendants did present and cause to be presented to the 
United States Department of Defense an Inspection Rec- 
ord of pork roasts produced on Contract DSA-135- 
73-HJ-03 certifying thereon that “the supplies identified 
above have been examined and tested in accordance with 
the contract requirements; that the samples examined and 
tested were representative of the ot the [sic] lot; that the 
above information accurately and completely reflects the 
results and constitutes a true and valid report on supplies 
tendered on above said contract,” which statement the de- 
fendants then and there well knew was false, in that a sub- 
stantial portion of that pork product was not derived from 
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fresh pork loins in excellent condition, weighing no more 
than 20 pounds, as required in the contract specifications, 
but rather was derived from lesser and cheaper types of 
pork loins, to wit: frozen pork loins and/or pork loins 
weighing in excess of 20 pounds. 


In violation of Title 18, United States Code, Sections 
1001 and 2. 


The 12 counts involving violation of 18 U.S.C. §§ 1001 and 1002 are 
identical, except for the contract numbers and dates, which are in 1973, 
1974, 1975 and 1976. 

8. Following the felony convictions of Steven L. Aaron and Stevens 
Foods, Inc., they entered into a settlement agreement with the Depart- 
ment of Justice under which they agreed to pay $250,000 to the United 
States, plus interest from September 1, 1979, as repayments of over- 
charges paid by the United States on the contracts involved in the felony 
convictions. 


CONCLUSIONS 


Steven L. Aaron and Stevens Foods, Inc., were convicted under Count 
1 of the indictment involved in this case of violating 18 U.S.C. § 371, 
which provides: 


§ 371. Conspiracy to commit offense or to defraud 
United States 


If two or more persons conspire either to commit any of- 
fense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to ef- 
fect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five 
years, or both. 


Steven L. Aaron and Stevens Foods, Inc., were convicted under 12 
counts of the indictment of violating 18 U.S.C. §§ 1001 and 1002, 
which provide: 


§ 1001. Statements or entries generally 


Whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and 
willfully falsifies, conceals or covers up by any trick, 
scheme, or device a material fact, or makes any false, ficti- 
tious or fraudulent statements or representations, or 
makes or uses any false writing or document knowing the 
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same to contain any false, fictitious or fraudulent state- 
ment or entry, shall be fined not more than $10,000 or im- 
prisoned not more than five years, or both. 


§ 1002. Possession of false papers to defraud United 
States 


Whoever, knowingly and with intent to defraud the 
United States, or any agency thereof, possesses any false, 
altered, forged, or counterfeited writing or document for 
the purpose of enabling another to obtain from the United 
States, or from any agency, officer or agent thereof, any 
sum of money, shall be fined not more than $10,000 or im- 
prisoned not more than five years, or both. 


Steven L. Aaron and Stevens Foods, Inc., were also convicted under 35 
counts of the indictment of violating 18 U.S.C. § 201 (f),? which pro- 
vides: 


(f) Whoever, otherwise than as provided by law for the 
proper discharge of official duty, directly or indirectly 
gives, offers, or promises anything of value to any public 
official, former public official, or person selected to be a 
public official, for or because of any official act performed 
or to be performed by such public official, former public of- 
ficial, or person selected to be a public official; . . . 


xnwenwekkwek * 


Shall be fined not more than $10,000 or imprisoned for 
not more than two years, or both. 


The statutory provisions now designated as the Federal Meat Inspec- 
tion Act were originally enacted in 1907 as part of the Department’s Ap- 
propriation Act. The 1907 Act made it a felony for any person to give 
money or other thing of value to a meat inspector with intent to influ- 
ence the inspector in the discharge of his duties. 21 U.S.C. § 622. The 
1907 Act also authorized the Secretary to withdraw meat inspection 
services from establishments failing to maintain sanitary conditions or 
to destroy condemned carcasses, parts, meat or meat food products. 7 
U.S.C. §§ 604, 606, 608. 

The provisions of the Federal Meat Inspection Act were substantially 
strengthened in 1967 by the addition of the provisions under which the 
present proceeding was brought, which state (21 U.S.C. § 671): 


2. The indictment also refers to 18 U.S.C. § 202, which contains definitions not rele- 
vant to the violations. 
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The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of this chapter) 
refuse to provide, or withdraw, inspection service under 
subchapter I of this chapter with respect to any establish- 
ment if he determines, after opportunity for a hearing is 
accorded to the applicant for, or recipient of, such service, 
that such applicant or recipient is unfit to engage in any 
business requiring inspection under subchapter I because 
the applicant or recipient, or anyone responsibly connected 
with the applicant or recipient, has been convicted, in any 
Federal or State court of (1) any felony, or (2) more than 
one violation of any law, other than a felony, based upon 
the acquiring, handling, or distributing of unwholesome, 
mislabeled, or deceptively packaged food or upon fraud in 
connection with transactions in food. (emphasis added) 


These provisions are similar to numerous State and Federal statutes 
which make conviction of a felony either an automatic cause, or a per- 
missible ground, for the withdrawal of the right to vote, hold public of- 
fice, practice a profession, serve as a fiduciary, sit on a jury, act as a wit- 
ness in litigation, etc. See, e.g., De Veau v. Braisted, 363 U.S. 144 
(1960); Hawker v. New York, 170 U.S. 189 (1898); Upshaw v. 
McNamara, 435 F.2d 1188 (1st Cir. 1970); Green v. Board of Elections 
of City of New York, 380 F.2d 445 (2d Cir. 1967), cert. denied, 389 U.S. 
1048 (1968). 

For example, prior to 1968, convicted felons were not eligible to be en- 
listed or mustered into the Army or Air Force, unless an exception were 
granted in meritorious cases. 10 U.S.C. §§ 3258, 8253 (1959 ed.). Simi- 
larly, prior to 1968, a citizen was not competent to serve on a Federal 
grand or petit jury if he had been “convicted in a State or Federal court 
of record of a crime punishable by imprisonment for more than one year 
and his civil rights [had] not been restored by pardon or amnesty.” 28 
U.S.C. § 1861 (1959 ed.). A number of Federal statutes disqualify per- 
sons from holding any office of honor, trust, or profit under the United 
States because of their conviction of certain crimes. See, 18 U.S.C. 
§§ 201, 203, 204, 592, 1901, 2071, 2381. 

The foregoing statutes and cases reflect the long established principle 
that a felony conviction may provide a basis for the loss of a number of 
civil rights, and that the public is entitled to extra protection from these 
individuals, particularly when they attempt to assume or remain in posi- 
tions of public trust. 

Under the statutory language involved in this proceeding (21 U.S.C. 
§ 671), conviction of a single felony may be the basis for a determina- 
tion, after hearing, that a recipient is unfit to engage in any business re- 





STEVENS FOODS, INC. 1297 
Cite as 40 A.D. 1288 

quiring inspection. “However, inspection services are not to be with- 
drawn automatically because of the conviction of a felony. The felony 
must be of such nature as to support a finding that the recipient is ‘unfit 
to engage in any business requiring inspection’ as a result of that felony 
(21 U.S.C. 671).” In re Norwich Beef Co., 38 Agric. Dec. 380, 394 (1979), 
affd, No. H79-210(D. Conn. Feb. 6, 1981) (court opinion attached). 

In Norwich Beef, it is explained that federal inspectors cannot watch 
every operation at a meat plant and, therefore, the inspection service 
must be able to depend upon the reliability and integrity of the plant’s 
management so as to be able to protect the public interest by assuring 
that meat and meat food products distributed from the plant are whole- 
some, not adulterated, and properly marked, labeled and packaged (38 
Agric. Dec. at 394-96).* It is explained in Norwich Beef that whether a 
felony conviction is of such a nature as to support a finding that the re- 
spondent is “unfit to engage in any business requiring inspection” de- 
pends on whether it shows that the inspection service cannot depend on 
the reliability and integrity of the respondent so as to adequately protect 
the public interest (id.). 

Although respondents Steven L. Aaron and Stevens Foods, Inc., were 
convicted of 48 felonies involving violations in 1972, 1973, 1974, 1975 
and 1976, I would determine on the basis of Count 1 alone that Steven L. 
Aaron ‘ and Stevens Foods, Inc., are unfit to engage in any business re- 
quiring inspection. 


Count 1 of the felony indictment against Steven L. Aaron and Stevens 
Foods, Inc., under 18 U.S.C. § 371, is based on a conspiracy to engage in 
deliberate conduct to defraud the Defense Department by intentionally 


3. Similar testimony was given in this case by Robert Gonter, Director, Evaluation and 
Enforcement Division, Compliance Programs, Food Safety and Quality Service, U.S.D.A 
(Tr. 19-20, 39-41, 46), and similar views are set forth in the Department's policy statement 
as to withdrawing inspection, grading and acceptance services based on convictions for 
bribery and related offenses (44 Fed. Reg. 37322, 37323 (1979) ) 

1. Judge Liebert ordered the withdrawal of inspection services from Stevens Foods, 
Inc., and from any establishment with which Steven L. Aaron is responsibly connected. Al- 
though the complaint refers to withdrawing inspection only from Stevens Foods, Ine., the 
complaint does refer to withdrawing grading and acceptance services from the corporation 
and Steven L. Aaron. Respondent's defense would not have been different if the complaint 
had also referred to withdrawing inspection service from any establishment with which 
Steven L. Aaron is responsibly connected. In order to avoid the necessity for bringing an 
other proceeding to withdraw inspection from another firm with which Steven L. Aaron 
becomes responsibly connected, the Order should include any establishment with which he 
is responsibly connected. The Order should, as in the case of other orders issued in similar 
circumstances, e.g., Norwich Beef, supra, and Utica, infra, apply to Stevens Foods, Inc., 
“its officers, directors, successors, and assigns, directly or through any corporate or other 
device.” This would not prevent inspection from being given to a completely separate plant 
with which one of the officers or directors of Stevens Foods, Inc., not involved in the felony 
convictions becomes responsibly connected in the future. 
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preparing substandard meat for use on military contracts (including 
meat previously rejected by military inspectors), processing the meat in 
an unauthorized area not subjected to government inspection, conceal- 
ing the substandard meat under conforming meat, substituting different 
samples for meat selected by military inspectors for inspection, fraud- 
ulently changing the lot numbers and military contract data on shipping 
containers, lying to military inspectors about the intended use of non- 
conforming meat, causing false Certificates of Inspection to be prepared, 
and giving gratuities to inspectors to result in ineffective inspection so 
that Stevens Foods, Inc., could continue to produce and deliver a product 
of less value than that for which the Department of Defense had con- 
tracted (Finding 5). 

Conviction of Count 1 of the felony indictment shows beyond a doubt 
that the inspection service cannot depend on the reliability and integrity 
of Steven L. Aaron and Stevens Foods, Inc., and would be unable to pro- 
tect the public interest if inspection service were to be provided to them. 

The 12 felony counts against Steven L. Aaron and Stevens Foods, Inc., 
charging violations of 18 U.S.C. §§ 1001 and 1002 also show, by them- 
selves, that the inspection service cannot depend on their reliability and 
integrity in its endeavor to protect the public interest. In these 12 felony 
counts, it is charged that Steven L. Aaron and Stevens Foods, Inc., on 
various dates in 1973, 1974, 1975 and 1976, “knowingly and wilfully did 
make and cause to be made false, fictitious and fradulent statements and 
representations to the United States Department of Defense . . . [involv- 
ing inspection certificates containing information which] the defendants 
then and there well knew was false” (Finding 7). 

The remaining 35 counts of the indictment are based on violations of 
18 U.S.C. § 201 (entitled “Bribery of public officials and witnesses) oc- 
curring in 1972, 1978, 1974 and 1975. The specific subsection of 18 
U.S.C. § 201 involved in this case is subsection (f), which is a lesser brib- 
ery offense than a violation of subsection (b), requiring proof that the 
bribe was “corruptly” given “to influence” or “induce” action. Where the 
more serious violation of 18 U.S.C. § 201 (b) is involved, it has been 
held that conviction of bribery under that subsection compels a deter- 
mination that the respondent is unfit to receive inspection service, and 
that it is not appropriate to consider any other facts and circumstances, 
such as respondent’s reputation in the community or present compliance 
with the Act. Jn re Utica Packing Co., 39 Agric. Dec. 590, 600-05 (1980), 
aff'd, No. 80-72742 (E.D. Mich. Apr. 14, 1981) (court opinion attached). 

However, where the bribery conviction is based on the gratuity sec- 
tion, 18 U.S.C. § 201 (f), as in this case, and the offenses occurred prior 
to publication of the Department’s policy statement setting forth the 
policy of the Food Safety and Quality Service to seek the indefinite with- 
drawal of inspection, grading and acceptance services in every case of a 
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conviction of “bribery and related offenses such as the giving of unlaw- 
ful gratuities to public officials” (44 Fed. Reg. 37322, 37323, (1979) ),° I 
would ordinarily consider all of the facts and circumstances in the case, 
including any circumstances of a mitigating nature, since the industry 
was not on notice as to how serious the Department regarded “gratuity” 
convictions. But as to bribery and related “gratuity” offenses occurring 
after the publication of the policy statement, I would not ordinarily con- 
sider any mitigating circumstances because I concur in the views set 
forth in the policy statement that “the giving or offering of bribes or gra- 
tuities to Federal inspection or grading personnel . . . pose a direct and 
tangible threat to the integrity of the inspection and grading systems,” 
warranting the indefinite withdrawal of inspection, grading and accept- 
ance services (id.).° 

In this case, I have not considered any mitigating circumstances relat- 
ing to the “gratuity” convictions because Count 1 of the indictment 
shows that the gratuities to the inspectors were part of an overall con- 
spiracy to defraud the Department of Defense (Count 1, §§ 33-35), i.e., 
it “was a further part of said conspiracy that said gratuities would result 
in ineffective inspection by the Department of Defense and the Depart- 
ment of Agriculture so that STEVENS could continue to produce and de- 
liver a product of less value than that for which the Department of De- 
fense had contracted” (Count 1, § 35). Accordingly, Count 1 forcefully 
proves that the gratuity violations in this case are of such a nature that 
the inspection service cannot depend on the reliability or integrity of 
Steven L. Aaron and Stevens Foods, Inc., in its effort to protect the pub- 
lic interest. 

Moreover, it would be pointless to consider any alleged mitigating cir- 
cumstances in this case because of the thirteen non-gratuity felony con- 
victions which compel the determination that Steven L. Aaron and 
Stevens Foods, Inc., are unfit to receive inspection services because the 
inspection service cannot depend on their reliability or integrity so as to 
be able to protect the public interest. The situation here is comparable to 
the situation in In re Utica Packing Co., 39 Agric. Dec. 590, 601-05 


5. Where appropriate, the Food Safety and Quality Service might agree to settlements 
“which include a provision which assures a complete divestiture, by all convicted individ- 
uals, of their entire ownership interest in and operational control or direction of the estab- 
lishment in question, and the termination of all associations between the convicted individ- 
ual or individuals and the establishment in question. . .. These settlements may also in- 
clude a provision for actual withdrawal of services for a specified period of time” (44 Fed. 
Reg. 37322, 37323 (1979) ). 

6. “The Department has recognized the seriousness of such offenses in dealing with its 
own personnel, who have been subjected to immediate suspension without pay upon being 
charged with such offenses, and have been dismissed based upon the conviction for such of- 
fenses.” 44 Fed. Reg. 37322, 37323 (1979). 
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(1980), affd, No. 80-72742 (E.D. Mich. Apr. 14, 1981), in which it is 
stated: 


The foregoing statutory language clearly reveals the 
Congressional intent that in the case of some felonies, the 
Secretary is to withdraw inspection service from a plant 
solely because someone responsibly connected with the 
plant has been convicted of the felony. Although the lan- 
guage of the Act is permissive, i.e., it provides that the Sec- 
retary “may” withdraw inspection service if he determines 
that a recipient is unfit because a responsibly connected 
person has been convicted of a felony, unless Congress in- 
tended that the Secretary would never exercise such dis- 
cretion, which would be an absurd construction of the Act, 
Congress intended for the Secretary to withdraw inspec- 
tion service from some recipient solely because a responsi- 
bly connected person was convicted of a felony. 


It is just as clear that not every felony conviction of a re- 
sponsibly connected person renders the recipient unfit to 
receive inspection service. Otherwise, Congress would not 
have required the Secretary to determine that the recipi- 
ent is unfit to receive inspection because of the felony con- 
viction. 


In the present case, respondent’s president and half-own- 
er was convicted under 18 U.S.C. § 201 (b) of bribing the 
supervisor of the meat inspectors at respondent’s plant on 
four separate occasions. The Court explained that 18 
U.S.C. § 201 (b) requires that the bribe be given “corrupt- 
ly” to “influence a public official to depart from conduct 
deemed essential to the public interest.” The Court stated 
that “{iJn light of these standards, the Court is satisfied 
that the facts established at trial bespeak beyond a reason- 
able doubt a violation of § 201 (b).” [footnote omitted.] 


If a felony conviction by a person responsibly connected 
with the recipient of meat inspection service is ever to 
form the basis for a determination that the recipient is un- 
fit to receive meat inspection service, the felony conviction 
in this case requires that determination. That is, unless the 
statutory language is meaningless and is never to be ap- 
plied, it must be applied in this case. There can be no other 
type of felony conviction which would more clearly estab- 
lish that the recipient is unfit to receive inspection service 
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than the conviction involved in the present proceeding. 
Since I believe that Congress meant what it said and in- 
tended for the discretionary authority to be applied in the 
case of some types of felonies, I have no alternative but to 
determine that the respondent is unfit to receive inspec- 
tion service because of Mr. Fenster’s felony conviction. 


It is not my function to reweigh the evidence leading to 
the felony conviction. The Act does not indicate that a 
recipient may be found unfit to receive inspection service 
because a person has committed certain acts. Rather, the 
Act indicates that some recipients will be determined to be 
unfit because a responsibly connected person “has been 
convicted” of a felony. Accordingly, respondent’s argu- 
ments based on the circumstances of his conviction are not 
relevant here. Respondent’s president and half-owner was 
convicted in a criminal proceeding trial without a jury in 
which the judge applied a standard of proof greater than 
the standard of proof that would be applicable in an ad- 
ministrative proceeding. There is no basis under the plain 
terms of the statute for a redetermination in this proceed 
ing as to whether the felony conviction was warranted. 


In addition, in view of the nature of the felony convic- 
tion involved in this proceeding, it is not appropriate to 
consider other facts and circumstances as to Mr. Fenster’s 
reputation in the community or as to present conditions at 
respondent’s plant. Since Congress clearly indicated that 
some recipient of inspection service will be found unfit to 
receive inspection because a responsibly connected person 
was convicted of a particular felony, if that language is 
ever to be applied and given meaning it must be applied in 
this case. In this case the felony conviction by itself re- 
quires a determination that respondent is unfit to receive 
inspection service. 


This is not inconsistent with the holding in Jn re Nor- 
wich Beef Co., 38 Agric. Dec. 380, 396 (1979), . . . [aff ad, 
No. H79-210 (D. Conn. Feb. 6, 1981) ], in which it was 


said: 


Although only the felony conviction affords a juris- 
dictional basis for withdrawing inspection services 
from respondent, once the jurisdictional basis is met 
consideration can be given to any other relevant cir- 
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cumstances, favorable and unfavorable. Accordingly, 
it is appropriate to consider the evidence offered by 
respondent that aside from the two convictions, Alan 
Roessler’s reputation in the community is good, and 
he has conducted himself and his business affairs in a 
responsible and exemplary manner. On the other 
hand, it is appropriate to consider that Alan Roessler 
was willing to commit a second crime to obtain inspec- 
tion services for his plant. 


In the Norwich Beef case, the felony which afforded the 
jurisdictional basis for withdrawing inspection service in- 
volved the receipt of a truck load of stolen beef. Since that 
felony is not directly involved with meat inspection, all of 
the facts and circumstances had to be considered to deter- 
mine whether the recipient of meat inspection was unfit to 
receive inspection because of that type of felony convic- 
tion. 


But in the present case, the felony conviction relates to 
the heart of the meat inspection program. Respondent’s 
president and half-owner was convicted of “corruptly” giv- 
ing money to the supervisor of the meat inspectors at re- 
spondent’s plant under a statute which “is to discourage 
one from seeking an advantage by attempting to influence 
a public official to depart from conduct deemed essential 
to the public interest” (Finding 4, supra). In view of the 
type of felony involved in the present case, there is no need 
to consider any other circumstances in order to determine 
whether the conviction of this felony renders respondent 
unfit to receive inspection services. 


It would similarly be inappropriate to consider whether 
it is likely that Mr. Fenster will again attempt to bribe a 
meat inspector. The statute indicates that at least in the 
case of some felonies, meat inspection is to be withdrawn 
because a responsibly connected person was convicted on 
one occasion of the felony. As stated above, if that statu- 
tory language is ever to be applied, it must be applied here. 


In effect, respondent wants a second chance before the 
remedial provisions of the Act are applied. But even where 
the public health is not involved, i.e., where licenses are 
suspended or revoked for violations of other regulatory 
statutes, the second chance doctrine does not apply where 
a violation was wilfully committed. 5 U.S.C. § 558 (c). 
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Where a serious and wilful violation of a regulatory stat- 
ute administered by this Department is found to have been 
committed, it is the consistent policy of this Department 
to impose a remedial sanction without regard to the re- 
spondent’s present compliance with the Act and without 
making any determination that it is likely that respondent 
will again violate the Act in the future.’ No second chance 
is given. There is even less reason for giving respondent a 
second chance where the public health is at stake as in this 
case. 


If a second chance were to be given to violators of the De- 
partment’s regulatory programs even where the first viola- 
tion was wilful and serious, the remedial statutes would be 
rendered ineffective. It is a rare case where the violator 
has not ceased violating by the time the final order is is- 
sued. It is a rare case where the violator cannot produce 
some witnesses who regard his reputation as good irrespec- 
tive of the violation. It is a rare case where the violator 
would not appear to be truly sorry for his misconduct and 
indicate that the violation will never again be committed. 
Accordingly, unless we were to adopt a second chance pol- 
icy as to all of the Department’s regulatory programs 
(which is not contemplated), there is no basis whatever for 
adopting it in this proceeding where the public health is at 
stake. 


zkxkwekekkk xk 


Where, as here, it has been determined that the respond- 
ent is unfit to receive inspection services because a respon- 
sibly connected person has been convicted of a felony, the 
Secretary may “for such period, or indefinitely, as he 


5. E.g.,In re Sterling Colorado Beef Co., 39 Agric. Dec. [184] (Feb. 12, 
1980), appeal docketed, No. 80-1293 (10th Cir. Mar. 10, 1980); In re 
American Fruit Purvevors, Inc., 38 Agric. Dec. 1372, 1387-88 
(1979), . . . [aff'd per curiam, 630 F.2d 370 (5th Cir. 1980)]; In re Moun- 
tainside Butter and Egg Co., 38 Aric. Dec. 789, 800 (1978) (remand 
order); In re L. R. Morris Produce Exchange, Inc., 837 Agric. Dec. 1112, 
1120 (1978); In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 
1530 (1977); In re DeJong Packing Co., 36 Agric. Dec. 1181, 1218-21 
(1977), affd., Nos. 77-2722 and 77-2979 (9th Cir. Apr. 7, 1980) (2-1 deci- 
sion); In re Catanzaro, 35 Agric. Dec. 26, 35 (1976), affd. mem., No. 
76-1613 (9th Cir. 1977), printed in 36 Agric. Dec. 467; In re Shatkin, 34 
Agric. Dec. 296, 313 (1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
135, affd. per curiam, 524 F.2d 977 (5th Cir. 1975); In re Miller, 33 
Agric. Dec. 53, 62, 81, affd. per curiam, 498 F.2d 1088 (5th Cir. 1974). 
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deems necessary to effectuate the purposes of this chap- 
ter,” withdraw inspection service from the respondent’s 
plant. In view of the serious nature of the felony conviction 
in this case, which strikes at the heart of the integrity of 
the federal meat inspection program, an indefinite with- 
drawal of inspection service is appropriate to protect the 
public health, unless Mr. Fenster is disassociated from re- 
spondent. Accordingly, it is not necessary to consider 
whether an indefinite withdrawal of inspection service 
should also be imposed for the reasons stated in the De- 
partment’s sanction policy followed under other regulatory 
programs administered by the Department.’ 


Even if I were to consider respondents’ alleged mitigating circum- 
stances, they would not change my views set forth above. 

For example, some of Steven L. Aaron’s friends and business ac- 
quaintances. consider him as reputable, responsible, honest, truthful, a 
good citizen, and a good family man. They would be willing to continue 
to loan him money and do business with him. But similar testimony is 
adduced in almost every case, no matter how serious or flagrant the vio- 
lations (see the quotation from Utica, supra, 39 Agric. Dec. at 604). Ac- 
cordingly, I would give no significant weight to such testimony. 

Steven L. Aaron argues that he was not personally involved in giving 
the gratuities to the inspectors but was found guilty solely because of his 
position of responsibility in the corporation. However, as stated in the 
quotation from Utica, supra (39 Agric. Dec. at 602), it is not my function 
to reweigh the evidence leading to the felony convictions. Although 
Steven L. Aaron was acquitted of the one gratuity count in which no 
other personnel of Stevens Foods, Inc., were charged (Count 16), none- 
theless, he was convicted of 12 counts of unlawfully giving gratuities 
“directly and indirectly” to inspector Smith, and of 23 identical counts 
involving inspectors Loiland and Mullens, except that these 23 counts 
added the words “wilfully, unlawfully and knowingly” (Counts 14, 15) or 
“unlawfully, wilfully and knowingly” (Counts 17-37). There is no basis 
for looking behind these felony convictions. 

In addition, Steven L. Aaron admits that he “heard rumors and had 
reason to believe that... [inspector Mullens] was getting meat in ’72, 
"73, somewhere in there,” but that he did nothing “out of — I wouldn’t 
say fear because I certainly wasn’t scared of him, but just out of the 


7. The holding in the Utica case was followed in In re Toscony Provision Co., 40 Agric. 
Dec. 533, 537-40 (1981), appeal docketed, No. 81-1729 (D. N.J. June 5, 1981); and Jn re 
Wyszynski Provision Co., 40 Agric. Dec. 17, 20-27 (1981), appeal docketed, No. 81-0816 
(E.D. Pa. Mar. 3, 1981). 
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thought that there would be some sort of repercussions, retaliation or 
something if it weren’t a valid fact or if it was covered up or whatever 
the case may be; and I just, you know, really didn’t make an effort to in- 
vestigate to find out what we were really giving him or what we were 
not” (Tr. 149). This admission demonstrates that Steven L. Aaron does 
not have a prover regarc for protecting the integrity of the inspection 
service. 

In addition, Steven L. Aaron admits that he knew that the false certifi- 
cations were being made in 1973, 1974, 1975 and 1976 on the inspection 
certificates involved in 12 of the felony convictions (Finding 7; Tr. 139). 
This reveals a callous disregard for the integrity of inspection certifi- 
cates. 

Moreover, Steven L. Aaron admits that he was guilty of the conspiracy 
count (Count 1; Tr. 169), which I regard as the most important offense 
showing that he is unfit to receive inspection service. As stated above 
(Finding 5), Count 1 enumerates the conspiracy by Steven L. Aaron and 
others to take many steps to defraud the Department of Defense and to 
subvert the inspection service, including the giving of gratuities to in- 
spectors so that there would be ineffective inspection by the Department 
of Defense and the Department of Agriculture. 

Respondents argue correctly that in the Utica Packing Company case, 
supra, the felony convictions involved the public health. That is, in 
Utica, the plant expected in return for the bribes that there would be less 
shutdowns of the line by the inspectors and a lower condemnation rate. 
In the present case, there is no contention that any of the felony convic- 
tions involved the wholesomeness of the meat or the sanitary conditions 
at the plant. 

On the other hand, there were only four felony convictions involved in 
Utica, compared to 48 involved in the present case. The defendant in 
Utica was fined $8,000, with no jail sentence, whereas in the present 
case, Stevens Foods, Inc., and Steven L. Aaron were each assessed a 
$57,000 fine, and Steven L. Aaron was sentenced to five years imprison- 
ment, of which he was to serve six months. Although the difference in 
the sanctions imposed in two criminal proceedings does not necessarily 
reflect the difference in the seriousness of the violations in view of the 
many considerations involved in criminal sentencing and the different 
standards applied by different judges, nonetheless, the great disparity 
between the criminal sanctions involved in the present case and in Utica 
is some indication that the present offenses are more serious than those 
involved in Utica. 

In any event, however, the Federal Meat Inspection Act is not con- 
cerned merely with wholesome meat and sanitary conditions. 44 Fed. 
Reg. 37322, 37323 (1979). In the Congressional statement of findings 





1306 FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 1288 


set forth in the 1967 legislation amending the Federal Meat Inspection 
Act, it is stated (21 U.S.C. § 602): 


§ 602. Congressional statement of findings 


Meat and meat food products are an important source of 
the Nation’s total supply of food. They are consumed 
throughout the Nation and the major portion thereof 
moves in interstate or foreign commerce. It is essential in 
the public interest that the health and welfare of con- 
sumers be protected by assuring that meat and meat food 
products distributed to them are wholesome, not adul- 
terated, and properly marked, labeled, and packaged. Un- 
wholesome, adulterated, or misbranded meat or meat food 
products impair the effective regulation of meat and meat 
food products in interstate or foreign commerce, are injuri- 
ous to the public welfare, destroy markets for wholesome, 
not adulterated, and properly labeled and packaged meat 
and meat food products, and result in sundry losses to live- 
stock producers and processors of meat and meat food 
products, as well as injury to consumers. The unwhole- 
some, adulterated, mislabeled, or deceptively packaged ar- 
ticles can be sold at lower prices and complete * unfairly 
with the wholesome, not adulterated, and properly labeled 
and packaged articles, to the detriment of consumers and 
the public generally. It is hereby found that all articles and 
animals which are regulated under this chapter are either 
in interstate or foreign commerce or substantially affect 
such commerce, and that regulation by the Secretary and 
cooperation by the States and other jurisdictions are con- 
templated by this chapter are appropriate to prevent and 
eliminate burdens upon such commerce, to effectively 
regulate such commerce, and to protect the health and wel- 
fare of consumers. 


Hence it is clear that Congress was concerned in the Federal Meat In- 
spection Act with the injury to purchasers, and the economic advantage 
gained by packers, where a meat product is misrepresented. 

For the foregoing reasons, even if I were to consider respondent’s al- 
leged mitigating circumstances, they would not alter my determination 
that Steven L. Aaron and Stevens Foods, Inc., are unfit to engage in any 
business requiring inspection. 

8. The word “compete” appears in the original, 81 Stat. 588 (1967), but is erroneously 
printed as “complete” in 21 U.S.C.§ 602 
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The 21 felony convictions of Steven L. Aaron and Stevens Foods, Inc., 
involving the unlawful giving of gratuities to a Federal Inspector, 
Robert Mullens, also show that meat grading and acceptance services un- 
der the Agricultural Marketing Act of 1946 should be withdrawn from 
them. That Act authorizes the Secretary to inspect, certify, and identify 
the class, quality, quantity, and condition of agricultural products “un- 
der such rules and regulations as the Secretary of Agriculture may pre- 
scribe” (7 U.S.C. § 1622(h)). The regulations provide (7 U.S.C. 

§ 2853.11 (a) (1) ): 


An application or a request for service may be rejected, or 
the benefits of the service may be otherwise denied to, or 
withdrawn from, any person who, or whose employee or 
agent in the scope of his employment or agency, . . . (ii) has 
given or attempted to give, as a loan or for any other pur- 
pose, any money, favor, or other thing of value, to any em- 
ployee of the Department authorized to perform any func- 
tion under the regulations; (emphasis added.) 


Respondents rely on the fact that the inspector, Robert Mullens, who 
received the unlawful gratuities was not performing grading or accept- 
ance services at the time. But he was authorized to perform such serv- 


ices, and the regulation only requires that the recipient of the gratuity 
be “authorized to perform” grading or acceptance services. The same 
considerations applicable to withdrawing inspection service are also ap- 
plicable to withdrawing grading and acceptance services. That is, Fed- 
eral personnel cannot watch every activity at a plant all the time, so it is 
necessary to be able to depend on the reliability and integrity of the 
plant receiving grading and acceptance services. The necessary reliabil- 
ity and integrity are lacking here. 
For the foregoing reasons, the following order should be issued. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. § 601 et seq.) is indefinitely withdrawn from respondent Stevens 
Foods, Inc., and will not be provided for an indefinite period to such re- 
spondent, its officers, directors, successors, and assigns, directly or 
through any corporate or other device. 

Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. § 601 et seq.) is indefinitely withdrawn and withheld from any 
establishment with which Steven L. Aaron is responsibly connected, as 
defined in 21 U.S.C. § 671. 

Meat grading and acceptance services are hereby withdrawn in- 
definitely from respondent, Stevens Foods, Inc., and from any establish- 
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ment operated by respondent Steven L. Aaron, or from any establish- 
ment where Steven L. Aaron is an officer, director, partner, or substan- 
tial investor, or has any authority with respect to the establishment. 

This Order shall be effective on each respondent involved in the Order 
on the 30th day after service thereof on such respondent. 
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(No. 20,913) 


In re LARRY WHEELON. HPA Docket No. 128. Decided September 9, 
1981. 


Sored horse—Civil penalty—Consent 


Where respondent consented to an order assessing him a civil penalty of $1,550.00 in con- 
nection with the showing of a sored horse. 


Alexandra Maravel, for complainant. 
John H. Norton, III, Shelbyville, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding under the Horse Protection Act 
Amendments of 1976 (Pub. L. No. 94-360, §3-18, 90 Stat. 915 (amend- 
ing 13 U.S.C. 1821 et seq. (1970) ) ), hereinafter referred to as the “Act.” 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service of the United States Department of Agricul- 
ture pursuant to the Act (15 U.S.C. 1825 (b) ) and the rules of practice (7 
CFR 1.133 (b) (1), 1.135) was duly served upon the respondent named 


herein. (7 CFR 1.147 (b) ). This Decision is entered pursuant to the con- 
sent decision provision of the rules of practice. (7 CFR 1.138) 

Respondent admits jurisdiction and the findings of fact set forth here- 
in. Respondent waives a hearing and consents to the issuance of this de- 
cision. 

For the purpose of settling this matter and for such purpose only, com- 
plainant agrees that it will not administratively charge respondent with 
additional alleged violations (C-717 and C-766) unless and until such 
time as respondent commits another violation of the Act after the date 
this consent decision becomes effective. If and when employees of the 
Animal and Plant Health Inspection Service report that respondent has 
committed such additional violation, complainant may and shall without 
additional notice or proceeding institute proceedings against respondent 
charging him with the violations alleged in both C-717 and C-766 and 
the violation committed after the effective date of this consent decision. 
Respondent fully recognizes that such actions shall be prosecuted to the 
full extent of the law. This consent decision does not and should not indi- 
cate any circumstances warranting mitigation of the sanction to be im- 
posed in the event that such actions are brought. 
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FINDINGS OF FACT 


1. Larry Wheelon, herein referred to as “respondent,” is an individual 
whose address is Route 5, Candler, North Carolina 28715 who at all 
times material herein was the trainer of a horse known as “Copy’s 
Charming M,” herein referred to as “the horse.” 

2. On November 17, 1978, respondent showed the horse as Exhibit 
No. 152 in Class No. 6 at the Ninth Annual North Carolina State Cham- 
pionship Walking Horse Show in Raleigh, North Carolina. 

3. Immediately after it was shown as found herein, the horse mani- 
fested abnormal sensitivity in both forelimbs upon examination by U.S. 
Department of Agriculture veterinarians in whose opinion the horse was 
“sore” as that term is defined in the Act. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


A civil penalty of $1,550.00 is assessed against respondent. Respond- 


ent shall send a certified check or money order for that amount payable 
to the Treasurer of the United States to Alexandra Maravel, Esq., Mar- 
keting Division, Office of the General Counsel, Room 2014, South Build- 
ing, U.S. Department of Agriculture, Washington, D.C. 20250 within 
thirty (30) days after this decision becomes effective. 

This decision shall have the same force and effect as if entered after a 
full hearing. It shall be final upon issuance and shall be effective on the 
day service of the decision is made upon respondent or his attorney of 
record. 

Alexandra Maravel and John H. Norton, III hereby consents to the en- 
try of this Decision. 
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(No. 20,914) 


In re EARLE SHADE and JIM MESSENGER. HPA Docket No. 110. De- 
cided September 10, 1981. 


Sored horse—Disqualification—Consent 


Where respondent Jim Messenger consented to an order disqualifying him from showing 
or exhibiting any horse, and from managing any horse show, exhibition, sale or auc- 
tion for a period of one year. 


Alexandra Maravel, for complainant. 
William J. Mitchell, Sr., Sparta, Tenn., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT JIM MESSENGER 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 U.S.C. 
1821 et seq. (1970) ) ), hereinafter referred to as the “Act.” A complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service pursuant to the Act and the applicable Rules of Practice (7 CFR 
1.133 (b) (1), 1.135) was served upon respondent Jim Messenger. This 


decision is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

Respondent Jim Messenger admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Messenger and the complainant consent to the issuance of 
this decision agreed upon between them for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Jim Messenger is an individual whose address is Route 1, Sparta, 
Tennessee 38583, who at all times material herein trained a horse 
known as “Sensation’s Black Image,” hereinafter referred to as “the 
horse.” 

2. On May 27, 1978, Jim Messenger exhibited the horse as Entry No. 
1818 in Class No. 46 at the Fun Show in Shelbyville, Tennessee. 

3. In the opinions of examining veterinarians employed by the U.S. 
Department of Agriculture, the horse was sore when shown on May 27, 
1978 as set forth in paragraph two above. 

4. Respondent Jim Messenger denies that the horse was sore on May 
27, 1978, and disclaims any liability in this matter. 
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CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent Jim Messenger is disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, 
sale, or auction for a period of one year, beginning on September 1, 
1981, and terminating on August 31, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. William J. Mitchell, Sr. and Alexandra Maravel hereby con- 
sent to the issuance of this decision. 


MISCELLANEOUS ORDER ISSUED BY 
DOROTHEA A. BAKER, ADMINISTRATIVE LAW JUDGE 


DISMISSAL 


(No. 20,915) 


In re MACK MoTES. HPA Docket No. 164. Order issued September 
23,1981. Complaint dismissed on motion of complainant. 
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DISCIPLINARY DECISIONS 
(No. 20,916) 


Inre WAYNE W. SCOFIELD. P&S Docket No. 5882. Decided July 13, 
1981. 


Dealer—Market agency—Insolvency—Shippers proceeds account—Failure 
to pay— Accounts and Records—Suspension of Registration—Default 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent; failing to deposit into and maintain properly his “Custodial Account 
for Shippers’ Proceeds”; issuing insufficient funds checks; and failing to pay the full 
purchase price of livestock. Respondent is ordered to maintain complete and ac- 
curate records, and is suspended as a registrant for a period of 90 days and thereaf- 
ter until no longer insolvent. 


Barbara S. Harris, for complainant. 
Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Wayne W. Scofield, d/b/a Scofield’s Leola Livestock Sales, here- 
inafter referred to as respondent, is an individual whose business mail- 
ing address is Leola, South Dakota 57456. 

(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of a market agency selling livestock 
on a commission basis at the Scofield’s Leola Livestock Sales stockyard, 
a stockyard posted under the Act, hereinafter referred to as the stock- 


yard; 

(2) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(3) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce and as a dealer to buy and sell livestock 
in commerce. 

2. (a) As of December 31, 1979, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, respondent had current liabili- 
ties totalling $327,392.61 and current assets totalling $279,659.42, re- 
sulting in an excess of current liabilities over current assets of 
$47,733.19. 

(b) As of March 31, 1980, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities to- 
talling $271,329.23 and current assets totalling $125,125.21, resulting 
in an excess of current liabilities over current assets of $146,204.02. 

(c) As of April 14, 1980, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities to- 
talling $451,039.41 and current assets totalling $303,205.76, resulting 
in an excess of current liabilities over current assets of $147,833.65. 

3. Respondent, during the period of January 4, 1980, through April 
11, 1980, engaged in the business of a market agency selling livestock in 
commerce on a commission basis, notwithstanding the fact that during 
such period, respondent’s current liabilities exceeded his current assets. 

4. Respondent, during the period December 31, 1979, through April 
14, 1980, failed to properly maintain and use his “Custodial Account for 
Shippers’ Proceeds,” hereinafter referred to as the custodial account, 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners and consignors of live- 
stock, in that: 

(a) As of December 31, 1979, respondent had outstanding checks 
drawn on his custodial account in the amount of $202,529.85, and had, 
to offset such checks, cash in said bank account in the amount of 
$28,147.44, no deposits in transit and no proceeds receivable, resulting 
in a deficiency of $174,382.41 in funds available to pay shippers’ pro- 


ceeds; 
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(b) As of March 31, 1980, respondent had outstanding checks drawn 
on his custodial account in the amount of $77,018.50, and had, to offset 
such checks, cash in said bank account in the amount of $7,969.60, de- 
posits in transit in the amount of $25,517.97, and no proceeds receiva- 
ble, resulting in a deficiency of $43,530.93 in funds available to pay 
shippers’ proceeds; 

(c) As of April 14, 1980, respondent had outstanding checks drawn on 
his custodial account in the amount of $200,949.94, and had, to offset 
such checks, cash in said bank account in the amount of $8,669.33, no 
deposits in transit and no proceeds receivable, resulting in a deficiency 
of $192,280.61 in funds available to pay shippers’ proceeds; and 

(d) Such deficiencies were due, in part, to respondent’s failure to 
deposit in his custodial account, within the time prescribed by the 
regulations, an amount equal to the proceeds receivable from the sale of 
consigned livestock. 

5. Respondent, in connection with his operation as a dealer in com- 
merce, on or about the dates and in the transactions set forth in para- 
graph V of the complaint, and at divers other times, purchased livestock 
in commerce and in purported payment therefor, issued checks which 
were returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit and available in the 
account upon which such checks were drawn to pay such checks. 

6. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph V of the 
complaint, purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 

(b) As of November 6, 1980, there remained unpaid by respondent a 
total of at least $103,866.14 for such livestock purchases. 

7. Respondent, in connection with his operations as a market agency 
and dealer in commerce, failed to keep accounts, records and memoran- 
da which fully and correctly disclosed all transactions involved in his 
business in that respondent failed to maintain a current general ledger 
of accounts showing all assets, liabilities and net worth; a current listing 
of all accounts receivables and other receivables; a detailed and accurate 
“seller’s journal” recording all custodial account checks issued; a pur- 
chase journal recording all livestock purchased on a dealer basis; a sales 
journal recording all livestock sold on a dealer basis; and a loan register 
recording all outstanding loans. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 
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By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 208, 
213 (a) ) and section 201.42 of the regulations (9 CFR 201.42). 

By reason of the facts found in Finding of Fact 5 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, respondent 
has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b). 

By reason of the facts found in Finding of Fact 7 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, his agents and employees, directly or indirectly or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while insolvent, 
i.e., while his current liabilities exceed his current assets; 

2. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

3. Failing to otherwise maintain his “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 

4. Issuing checks or drafts in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available in the 
bank account upon which such checks or drafts are drawn to pay such 
checks or drafts; 

5. Failing to pay, when due, the full purchase price of such livestock; 
and 

6. Failing to pay the full purchase price of livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency and dealer including a current general ledger of accounts 
showing all assets, liabilities and net worth; a current listing of all ac- 
counts receivables and other receivables; a detailed and accurate “seller’s 
journal” recording all custodial account checks issued; a purchase journal 
recording all livestock purchased on a dealer basis; a sales journal record- 
ing all livestock sold on a dealer basis; and a loan register recording all 
outstanding loans. 
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Respondent is suspended as a registrant under the Act for a period of 
ninety (90) days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued terminating the suspension, 
after the expiration of the ninety day period. 

This order shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and section 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). [The Decision and Order became final on August 13, 1981.—Ed.] 


(No. 20,917) 


In re PARNELL’S PACKING Co., INC. P&S Docket No. 5920. Decided 
September 3, 1981. 


Packer—Bonding requirement—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from purchasing livestock for 
slaughter without filing and maintaining a reasonable bond. Respondent is assessed 
a civil penalty of $500.00. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Parnell’s Packing Co., Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Lake- 
town, Utah. Respondent’s mailing address is Laketown, Utah 84038. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer, within the meaning of that term as defined in the Act, 
and subject to the provisions of the Act. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Parnell’s Packing Co., Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer subject to the 
Act, shall cease and desist from purchasing livestock for slaughter with- 
out filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondent is assessed a civil penalty in the amount of Five Hundred Dol- 
lars ($500.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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(20,918) 


In re HOWARD F. PYLE, d/b/a PYLE LIVESTOCK Co. P&S Docket No. 
5926. Decided September 3, 1981. 


Dealer—Market agency—Bonding requirement—Weights and _ prices, 
misrepresentation of—Accounts and records—Suspension of registration— 
Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond; misrepresenting the original purchase 
weights or prices; issuing false or inaccurate invoices or billings; and collecting on 
the basis of false or inaccurate weights or prices. Respondent is ordered to maintain 
complete and accurate records, and is suspended as a registrant for 30 days and 
thereafter until in compliance with the bonding requirements. 


John J. Casey, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United Stated Department of Agriculture, alleging that 
the financial condition of the respondent does not meet the require- 
ments of the Act, and that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 CFR §201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Howard F. Pyle, hereinafter referred to as respondent, is an indi- 
vidual doing business as Pyle Livestock Company and whose business 
mailing address is Box 14, Rural Route #2, Sheldon, lowa 51201. 

2. Respondent is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock for his 
own account, and buying livestock on commission, in commerce; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account. and as a market agency to buy 
livestock on commission, in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Howard F. Pyle, his agents and employees, directly or in- 
directly through any corporate or other device, shall cease and desist 
from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and the 
regulations; 

2. Misrepresenting to his principals the original purchase weights or 
the original purchase prices for livestock purchased on a commission 
basis; 

3. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; 

4. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices, or billings; and 

5. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information by reason of which inser- 
tion or omission a false, inaccurate or misleading record is made, wholly 
or in part, of such livestock purchase or sale transaction. 

Respondent Howard F. Pyle shall keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business subject to the Act, including a general ledger, a cash receipts 
journal, a record or list of outstanding checks, reconciliations of bank ac- 
counts, a daily record of his livestock transactions showing livestock re- 
ceived, shipped or otherwise disposed of, true and correct copies of ac- 
counts of purchase for livestock purchased on commission, and true and 
correct sales invoices for livestock sold. 

Respondent Howard F. Pyle is suspended as a registrant under the Act 
for thirty days and thereafter until he complies fully with the bonding 
requirements under the Act and the regulations and demonstrates that 
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he is no longer insolvent. When respondent demonstrates that he is in 
compliance with the bonding requirements under the Act and the regu- 
lations, and that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension, after the expira- 
tion of the thirty day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,919) 


In re ROGER A. DUMDI and GERD U. SIEVERS. P & S Docket No. 
5925. Decided September 17, 1981. 


Dealer—Market agency—Weights—Accounts and records—Suspension of 
registration—Consent 


Where respondent Gerd U. Sievers consented to an order to cease and desist from arbi- 
trarily increasing weights; and billing and collecting on the basis of untrue or in- 
accurate weights. Respondent is ordered to maintain complete and accurate records, 
and is suspended as a registrant for a period of 23 days. 


Allan R. Kahan, for complainant. 
Patrick R. Acres, Moses Lake, Wash., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT SIEVERS 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents violated the Act and the regu- 
lations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 C.F.R. 1.138). 

Respondent Sievers admits the jurisdictional allegations in paragraph 
I of the Complaint as they relate to him and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this Consent Decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Gerd U. Sievers, hereinafter referred to as respondent Sievers, is 
an individual whose mailing address is Route 3, 18 Pelican Place, Moses 
Lake, Washington 98837. 

2. Respondent Sievers is now, and was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 


Respondent Sievers having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Sievers, individually, or as a partner, or through any cor- 
porate or other device, shall cease and desist from: 


1. Arbitrarily increasing the weights upon which livestock is pur- 
chased for principals or sold to customers; and 

2. Billing or collecting from principals or customers on other than 
true and accurate weights. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose the nature of all transactions in- 
volved in his business subject to the Act, including: (1) sales invoices 
showing true and correct weights; and (2) scale tickets for any and all 
livestock weighed for purchase or sale on a weight basis. 

Respondent Sievers is suspended as a registrant for twenty-three (23) 
days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,920) 


In re DEE ALLEN, d/b/a ALLEN CATTLE Co. P & S Docket No. 
5798. Decided September 18, 1981. 


Dealer—Bonding requirement—Checks or drafts—Failure to pay when 
due—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond, failing to honor checks or drafts when pre- 
sented for payment; and failing to pay when due the full purchase price of livestock. 
Respondent is assessed a civil penalty of $2,000.00 


Lydia Lizarribar, for complainant. 
John Huffaker, Amarillo, Tex., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Dee Allen, d/b/a Allen Cattle Co., hereinafter referred to as the re- 
spondent, is an individual whose mailing address is Spearman, Texas 
79081. 

(b) Respondent is, and at all times material herein was, engaged in the 
business of a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

(1) Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act and its regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations; 

(2) Failing to honor checks or drafts when presented for payment; and 

(3) Failing to pay, when due, the full purchase price of livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondent is assessed a civil penalty of $2,000.00. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the Respondent. 

Copies of this decisions shall be served upon the parties. 


(No. 20,921) 


In re MENCHHOFER CATTLE Co., a corporation, LYLE MENCHHOFER, ED- 
WARD WENDEL and RONALD EGBERT, individuals. P & S Docket 
No. 5844. Decided September 22, 1981. 


Dealer—Insufficient funds checks—Exchanging or ‘‘swapping’’ checks— 
Suspension of registration—Consent 


Where respondents Menchhofer Cattle Co. and Lyle Menchhofer consented to an order to 
cease and desist from issuing insufficient funds checks; and from exchanging or 
swapping checks to conceal the true emount of funds available in any checking 
account. Respondent Menchhofer Cattle Company is suspended as a registrant for 
four months, and respondent Lyle Menchhofer is suspended as a registrant for 90 
days. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 
Decision by John A. Campbell, Administrative Law Judge. 
DECISION AS TO RESPONDENTS 


MENCHHOFER CATTLE COMPANY 
AND LYLE MENCHHOFER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondents Menchhofer Cat- 
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tle Company and Lyle Menchhofer willfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. 1.138). 

Respondents Menchhofer Cattle Company and Lyle Menchhofer admit 
the jurisdictional allegations in paragraph I of the Complaint as they 
apply to them and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waives 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lyle Menchhofer, hereinafter referred to as the individual respond- 
ent, is an individual whose mailing address is 617 Royal Lane, Celina, 
Ohio 45306. 

2. The individual respondent is, and at all times material herein was: 

a. Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce; and 

b. President and primary stockowner of the corporate respondent, 
and did, at all times material herein, direct, manage and control the poli- 
cies, practices and activities of the corporate respondent. 

3. The Menchhofer Cattle Company, hereinafter referred to as the re- 
spondent Menchhofer Cattle Company, is a corporation whose business 
mailing address is 617 Royal Lane, Celina, Ohio 45822. 

4. Respondent, Menchhofer Company, at all times material herein 
was: 

a. Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

b. Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


Respondents Menchhofer and Menchhofer Cattle Co. having admitted 
the jurisdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Menchhofer Cattle Company, its owners, officers, agents 
and employees, successors and assigns, and respondent Lyle Mench- 
hofer, individually or as an agent, officer or employee of respondent 
Menchhofer Company, shall cease and desist from: 
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(1) Issuing checks on account which do not have sufficient funds on 
deposit and available to pay such checks when issued; and 

(2) Exchanging or “swapping” checks with any person for the purpose 
or with the effect of concealing the true amount of funds available in any 
checking or other bank account, or of creating a false “float” or balance 
in any such account. 

Respondent Menchhofer Cattle Company is suspended as a registrant 
under the Act for four (4) months. 

Respondent Lyle Menchhofer is suspended as a registrant under the 
Act for ninety (90) days. 

The provisions of this order shall become effective on the sixth day af- 
ter service upon the respondents. 

Copies hereof shall be served upon the parties. 


(No. 20,922) 


In re MAXWELL R. JUSTICE, SR. and M. RAY JUSTICE JR. P&S Docket 
No. 5934. Decided September 23, 1981. 


Packer—Civil penalty—Consent 


Where respondent Maxwell R. Justice, Sr. consented to an order to cease and desist from 
entering into employment where respondent’s duties involve the participation in the 
purchase of meat or meat food products; and from selling meat or meat food prod- 
ucts to any customer where the buyer has a financial interest in or employment rela- 
tionship with respondent’s packers business. Respondent is assessed a civil penalty 
of $5,000.00. 


Jory Hochberg, for complainant. 
Eugene M. Short, Jr., Coral Gables, Fla., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
MAXWELL R. JUSTICE, SR. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent Maxwell R. Justice, Sr. admits the jurisdictional allega- 
tions in paragraph I of the Complaint and Notice of Hearing as those al- 
legations pertain to him and specifically admits that the Secretary has 
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jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. A. H. Coffin and Associates, Inc., hereinafter referred to as A. H. 
Coffin, was a corporation whose business address was 6873 NW 37th 
Ave., Miami, Florida 33147. 

2. A. H. Coffin was at all times material herein: 

(b) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesale broker, dealer, or distributor in commerce. 

(c) A. H. Coffin was dissolved in December, 1980. 

3. Maxwell R. Justice, Sr., hereinafter referred to as respondent 
Justice, Sr., is an individual whose address is 250 Huntington Lodge 
Drive, Miami Springs, Florida 33166. 

4. M. Ray Justice, Jr., the son of respondent Justice, Sr., and herein- 
after referred to as respondent Justice, Jr., is an individual whose busi- 
ness address is 6595 NW 36th Street, Suite 103, Miami, Florida 33166. 

5. Respondents Justice, Sr. and Justice, Jr., at all times material 
herein, owned, directed, managed and controlled the operations and ac- 
tivities of A. H. Coffin. 

6. Respondents Justice Sr., and Justice Jr. were at all times material 
herein: 

(a) Operating as a packer, within the meaning of and subject to the 
provisions of the Act; and 

(b) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesale broker, dealer, or distributor in commerce. 


CONCLUSIONS 


Respondent Justice, Sr. having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent Justice, Sr., his agents and employees, directly or through 
any corporate or other device, in connection with his business as a pack- 
er, shall cease and desist from: 

(1) Entering into any employment or agency relationship in which re- 
spondent’s duties involve the purchase, or the direction, supervision or 
participation in the purchase, of meat or meat food products; provided 
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that this order shall not prohibit respondent from entering into an em- 
ployment or agency relationship where respondent’s business operations 
as a packer do not involve the sale of meat or meat food products to re- 
spondent’s employer or principal; and 

(2) Selling meat or meat food products, or acting as a broker in con- 
nection with the sale of meat or meat food products, to any customer 
where the buyer for such customer has a financial interest in or employ- 
ment relationship with respondent’s packer business. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Maxwell R. Justice, Sr., is assessed a civil penalty in the 
amount of $5,000.00 (five thousand dollars). 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,923) 


In re MAXWELL R. JUSTICE, SR. and M. RAY JUSTICE, JR. P&S Dock- 
et No. 5934. Decided September 23, 1981. 


Packer—Civil penalty—Consent 


Where respondent M. Ray Justice, Jr. consented to an order to cease and desist from sell- 
ing meat or meat food products to any customer where the buyer has a financial in- 
terest in or employment relationship with respondent’s packer business; and enter- 
ing into any employment in which respondent’s duties involve the participation in 
the purchase of meat or meat food products. Respondent is assessed a civil penalty 
of $5,000.00. 


Jory Hochberg, for complainant. 
Eugene M. Short, Jr., Coral Gables, Fla., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT M. RAY JUSTICE, JR. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent M. Ray Justice, Jr., admits the jurisdictional allegations 
in paragraph I of the Complaint and Notice of Hearing as those allega- 
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tions pertain to him and specifically admits that the Secretary has juris- 
diction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. A. H. Coffin and Associates, Inc., hereinafter referred to as A. H. 
Coffin, was a corporation whose business address was 6873 NW 37th 
Ave., Miami, Florida 33147. 

(b) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesale broker, dealer, or distributor in commerce. 
(c) A. H. Coffin was dissolved in December 1980. 

3. Maxwell R. Justice, Sr., hereinafter referred to as respondent Jus- 
tice, Sr., is an individual whose address is 250 Huntington Lodge Drive, 
Miami Springs, Florida 33166. 

4. M. Ray Justice, Jr., the son of respondent Justice, Sr. and hereinaf- 
ter referred to as respondent Justice, Jr., is an individual whose business 
address is 6595 NW 36th Street, Suite 103, Miami, Florida 33166. 

5. Respondents Justice, Sr. and Justice, Jr., at all times material 
herein, owned, directed, managed and controlled the operations and ac- 
tivities of A. H. Coffin. 

6. Respondents Justice Sr., and Justice Jr. were at all times material 
herein: 

(a) Operating as a packer, within the meaning of and subject to the 
provisions of the Act; and 

(b) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesale broker, dealer, or distributor in commerce. 


CONCLUSIONS 


Respondent Justice, Jr. having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent Justice, Jr., his agents and employees, directly or through 
any corporate or other device, in connection with his business as a pack- 
er, shall cease and desist from: 

(1) Selling meat or meat food products, or acting as a broker in 
connection with the sale of meat or meat food products, to any customer 
where the buyer for such customer has a financial interest in or employ- 
ment relationship with respondent’s packer business; and 
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(2) Entering into any employment or agency relationship in which re- 
spondent’s duties involve the purchase, or the direction, supervision or 
participation in the purchase, of meat or meat food products; provided 
that this order shall not prohibit respondent from entering into an em- 
ployment or agency relationship where respondent’s business operations 
as a packer do not involve the sale of meat or meat food products to re- 
spondent’s employer or principal. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Justice, Jr. is assessed a civil penalty in the amount of 
$5,000.00 (five thousand dollars). 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,924) 


In re C& T MEATS, INC. a corporation, and ROSS CONTI, an individual. 
P&S Docket No. 5929. Order issued September 30, 1981. 


Packer—Insufficient funds checks—Failure to pay when due—Cease and 
desist—Consent 


Where respondents consented to an order to cease and desist from issuing insufficient 
funds checks; and from failing to pay, when due, the full purchase price of livestock. 


Charlene Rosen, for complainant. 
Floyd Hinkelman, Sacramento, Calif., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Acting Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that respondents violated the Act. This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR §1.138). 

The respondents admit the jurisdictional allegations of paragraph I 
and paragraph II of the Complaint and Notice of Hearing and specif- 
ically admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and fur- 
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ther procedure, and consent and agree, for the purpose of settling this 
proceeding and such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) C&T Meats, Inc., hereinafter referred to as the corporate respond- 
ent, is a corporation with its principal place of business located at Wil- 
ton, California. Its business mailing address is Rt. 1, Box 833A, Wilton, 
California 95693. 

(2) The corporate respondent all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Engaged in the business of manufacturing or preparing meat and 
meat food products for sale or shipment in commerce. 

(3) Ross Conti, hereinafter referred to as individual respondent, is an 
individual whose business mailing address is 306 Elmhurst Cr., Sacra- 
mento, California 95814. 

(4) The individual respondent at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner of a substantial portion of the outstanding stock of the 
corporate respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Corporate respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, and individual respondent, directly or through any 
corporate or other device, in connection with their activities subject to 
the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit and available in 
the bank account from which such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price of livestock. 

The provisions of this Order shall become effective on the first day of 
service of this Order on the respondents. 

Copies of this decision shall be served on the parties. 
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REPARATION DECISIONS 
(No. 20, 925) 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. NORTH AMERICAN 
PRODUCE DISTRIBUTORS, INC. PACA Docket No. 2-5657. Decided 
September 8, 1981. 


Evidence of sale, failure to prove—Dismissal 


Where complainant failed to prove the sale of peppers to respondent, the complainant must 
be dismissed. 


George L. Aubrey, Presiding Officer. 
Charles W. Hurry, McAllen, Tx., for complainant. 
Charles Chorna, Century City, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A formal 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $9,476.50 in connection with a 
transaction in interstate commerce involving one truck shipment of bell 
peppers from Texas to California. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying most of the allega- 
tions therein and asserting certain affirmative defenses. Also respond- 
ent subjoined to its answer what it captions as a “cross-claim” against an 
entity known as Misty Mountain Trading Co. Actually this appendage is 
in the nature of a third party complaint over against the Misty Mountain 
brokerage firm. As such it comes too late. The answer containing this 
claim was filed on September 30, 1980, but the third party complaint re- 
fers to the original transaction occurring around December 13, 1979. 
Since this complaint was received more than nine months after the cause 
of action alleged therein accrued, it is barred under section 6 of the Act, 
7 U.S.C. §499f, because it was not timely filed. 

Although the amount claimed as damages in the complaint is in excess 
of $3,000, the parties have waived an oral hearing. Therefore the short- 
ened procedure set out in the Rules of Practice at 7 CFR §47.20 is ap- 
plicable. Under this procedure the verified pleadings of the parties are 
considered as evidence in the case, as is the Department’s report of inves- 
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tigation. The parties were given an opportunity to submit additional evi- 
dence in the form of sworn statements. Respondent submitted such a 
statement; and complainant filed a response thereto which contains no 
new evidentiary matter, but which has been considered as in the nature 
of a brief. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 974, Wes- 
laco, Texas. 

2. Respondent is a corporation whose address is P.O. Box 175, Sa- 
linas, California. At the time of the transaction described herein re- 
spondent was licensed under the Act. 

3. On December 13, 1979, complainant loaded out at its place of busi- 
ness 560 cartons of bell peppers into a truck, Texas license W13-729, 
driven by one Rudy Vela, Jr. The truck had been procured by a J. D. 
Droubie, a sometime employee of a firm known as Misty Mountain Trad- 
ing Co. of Oxnard, California. Apparently at that time Mr. Droubie was 
representing the Misty Mountain firm in the Texas Rio Grande valley. 
However, the record is not clear as to the duration and extent of his asso- 
ciation with that firm. 

4. The truck containing the peppers shipped by complainant, along 
with produce from other shippers, proceeded to Los Angeles, California 
and arrived at the premises of a firm known as West Fruit Company in 
that city on or about Sunday, December 16, 1979. This truck did not pro- 
ceed to respondent’s place of business, nor did respondent at any time 
have any physical contact with the contents of the truck. After unload- 
ing, some of the peppers shipped by respondent received USDA inspec- 
tion at West Fruit Company at 7:45 a.m. on December 17, 1979. The in- 
spection identified the peppers as being those of respondent by its print- 
ed carton, and went on to describe the quality of the product as: 


Clean, mostly fairly well, many well shaped. Grade defects 
range from 12 to 24%, average 17%, scars and misshapen. 


Some condition defects were also noted, and the product was graded as 
follows: 


Fails to grade U.S. No. 1, 2 inches minimum diameter and 
length, account of grade defects. 


5. On December 17, 1979, West Fruit Company notified Misty Moun-. 
tain Trading Co. that on the basis of this inspection report it was reject- 
ing the peppers for failure to make grade. 
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6. The peppers were ultimately disposed of in the Los Angeles area. 
Mrs. Sue Howerton, apparently the principal officer of Misty Mountain 
Trading Co., authorized West Fruit Company to sell some of the peppers 
on a “deferred basis.” West Fruit Company has not yet remitted the pro- 
ceeds received because of uncertainty about the identity of the true own- 
er of the product. Also, 300 cartons were sold to a firm known as 
McCoy’s Market through the intermediation of another firm known as 
Westlake Distributors, which was apparently brought into the transac- 
tion by complainant to help dispose of the peppers. McCoy’s Market re- 
mitted $900 representing a purchase price of $3 per unit to complainant 
through Westlake Distributors sometime in late December of 1979 or 
early 1980. 

7. On or about December 14, 1979, complainant invoiced respondent 
for $10,376.50 representing the 560 units of peppers at $18 f.o.b. plus 
cooling. After an exchange of telegraphic messages between complain- 
ant and respondent in late 1979 and early 1980, complainant invoiced 
respondent on February 7, 1980 in the amount of $9,476.50. This was 
for an f.o.b. price of $18 for the 560 units plus cooling, and less the $900 
payment from Westlake Distributors. No part of these invoices has been 
paid by respondent. Respondent has maintained throughout that it had 
no connection with the transaction. 

8. Complainant filed a formal complaint on June 19, 1980. This was 
within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 


The complaint alleges that this was a straight f.o.b. sale at $18 per 
unit from complainant to respondent, brokered by Misty Mountain Trad- 
ing Co. as the agent of complainant. The answer to the complaint is 
somewhat ambiguous, but in subsequent statements sworn to by its em- 
ployees and others respondent denies involvement in the transaction in 
question, and also denies knowledge of the transaction until receipt of 
complainant’s first invoice on December 18, 1979. 

Complainant has the burden of proving the sale of the peppers in ques- 
tion to respondent. See Royal Packing Co. v. Grand Prairie Produce 
Brokerage, 34 A.D. 1600 (1975). However, complainant has failed to 
provide any substantial evidence to support its contention. Complainant 
admits that no brokerage confirmation was issued by Misty Mountain 
for the alleged sale from complainant to respondent. Complainant made 
no attempt to cure this serious defect in its case. That is, complainant 
did not obtain a sworn statement from the broker to prove that such a 
sale was ever negotiated. However, a USDA investigator interviewed 
Mrs. Sue Howerton of Misty Mountain. She told him that she had been 
contacted by respondent’s buyer in Texas, a Mr. Ray Rose, who had 
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asked her “to sell a truckload of peppers.” She stated that she issued no 
broker’s confirmation on this sale from complainant to respondent be- 
cause she felt Ray Rose was representing respondent.' Later she stated 
to the investigator that Ray Rose in McAllen, Texas had made all ar- 
rangements. 

If her statements taken together mean anything at all, they must 
mean that she thought Mr. Rose had already bought the peppers in ques- 
tion directly from complainant. But when the USDA investigator subse- 
quently contacted complainant’s Mr. Ed Cullum by telephone, Mr. Cul- 
lum advised that he had not met Mr. Rose, and that his only contact con- 
cerning this shipment of peppers had been with Mrs. Howerton. 

Complainant’s case against respondent—already shown as self-contra- 
dictory by the USDA investigation—was further invalidated by the 
sworn statement of Mr. Rose placed in evidence by respondent. In that 
statement Mr. Rose admitted purchasing peppers for respondent from 
other shippers at about the time of the transaction in question, and also 
admitted some prior dealings with Misty Mountain Trading Co. and 
West Fruit Company. However, he categorically denied any involvement 
with the lot in question. 

Also Mrs. Howerton’s assertion that Mr. Rose was involved in the 
transaction at the Texas end is further disconfirmed by the sworn state- 
ment of the truck driver, Mr. Vela. In that statement he makes no men- 
tion of Mr. Rose, but instead states that the truck was ordered by a Mr. 
J.D. Droubie for Misty Mountain Trading Co., and that its contents 
were to be delivered to West Fruit Co., not respondent. 

On the record made here complainant has not succeeded in proving a 
sale to respondent, or otherwise associating respondent in any material 
way with this curious transaction. Accordingly, the complaint against 
respondent should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


1. The investigator did find a document among her papers which looks like a confirma- 
tion of sale between respondent and West Fruit Co. for three lots of peppers on the Vela 
truck under “deferred billing.” 
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(No. 20,926) 


VISTA MCALLEN v. V. F. LANASA, INC. PACA Docket No. 2-5683. De- 
cided September 8, 1981. 


Modification of contract term, failure to prove—F.o.b. sale—Breach of 
warranty—failure to prove—Liability for contract price 


Where respondent failed to prove the f.o.b. terms of its contract with complainant were 
changed to a consignment, and where respondent also failed to prove a breach of the 
suitable shipping condition warranty by complainant, respondent is liable for the 
contract price of the produce. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 


against respondent in the amount of $2,073.60 in connection with the 
sale to respondent of a partial truckload of strawberries in interstate 
commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure set forth in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure the parties were 
given the opportunity to file additional evidence in the form of verified 
statements, but declined to do so. In addition, complainant filed a peti- 
tion to reopen the hearing for the purpose of submitting an affidavit, 
and such petition was granted and the affidavit admitted into evidence. 


FINDINGS OF FACT 


1. Complainant, Vista McAllen, is a partnership composed of John L. 
Livacich Produce, Inc., and Larry Elmer Brokerage, Inc., whose address 
is P.O. Box 1406, McAllen, Texas. 

2. Respondent, V. F. Lanasa, Inc., is a corporation whose address is 
317 Hull Street, Richmond, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 
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3. On February 20, 1980, complainant, by oral contract, sold to re- 
spondent, acting through a broker, North American Produce Distribu- 
tors, Salinas, California (hereinafter, “North American”), 384 trays of 
strawberries at $5.00 per tray plus $.25 per tray precooling and $.15 per 
tray bagging, totalling $2,073.60, f.o.b. 

4. On February 20, 1980, the strawberries purchased by respondent 
were loaded on a truck and left complainant’s place of business. The 
truck stopped to pick up produce at J.S. McManus Produce Company, 
Inc., Weslaco, Texas, and Marvin Schwarz Produce, Mercedes, Texas, 
and proceeded in interstate commerce to respondent. According to the 
bill of lading, the temperature to be maintained in the truck was from 34 
to 36°F., but no Ryan tape was submitted into evidence. 

5. The strawberries arrived at respondent’s place of business on Satur- 
day, February 23, 1980, and were unloaded into a cold storage room at 
respondent’s warehouse. The strawberries were subjected to a federal in- 
spection at 12:55 p.m. on Monday, February 25, 1980, which revealed 
the following, in pertinent part: 


Products 

Inspected: STRAWBERRIES in plastic pint cups packed in cardboard flats 
printed, “Vista Produce of Mexico, 12 dry pint baskets, distrib- 
uted by Vista McAllen, McAllen, Texas.” 

Applicant 

States: 384 flats. 

Condition 

of Load: Stacked at above location in cold storage room on pallets. 


2 + & Rik. & 2% 


Temperature of 

Product: Range; 42°F to 44°F 

Condition: Berries mostly ripe and firm. From 3 to 12% average 6% soft. 
From 3 to 24% uverage 12% Gray Mold Rot, mostly accompanied 
by a heavy growth of mold. 


6. After receiving the inspection results, respondent called North 
American and related such results. North America subsequently called 
respondent back and told him to sell the strawberries “the best he could.” 
This did not constitute authorization to handle the produce on consign- 
ment for complainant’s account. 

7. Respondent eventually resold 248 flats of the strawberries for a to- 
tal of $180.96, and dumped the remaining 136 flats. After deducting 
12% of the contract price, or $33.72, for commission, $.30 per carton, or 
$115.20 for handling and hauling, $15.00 for dumping, $25.00 for in- 
spection, and $.90 per carton, or $345.60, for freight, respondent experi- 
enced a $253.56 loss. Therefore, respondent remitted nothing to com- 
plainant. 
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8. A formal complaint was filed on October 6, 1980, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute over the terms of the contract entered into be- 
tween the parties on February 20, 1980, for the sale of strawberries 
from complainant to respondent. Nor is it disputed that respondent ac- 
cepted the strawberries when they arrived at its place of business on Sat- 
urday, February 23, 1980. However, respondent claims that the straw- 
berries were in poor condition upon arrival, as shown by a federal inspec- 
tion taken on Monday, February 25, 1980, and alleges that after re- 
spondent communicated the condition problems to the broker, North 
American Produce Co., Inc., Salinas, California (hereinafter “North 
American”), the broker gave respondent authorization to handle the 
strawberries on consignment, for complainant’s account. Complainant 
denies that respondent was ever so authorized. 

The primary issue is whether the terms of original contract, entered 
into on February 20, 1980, were changed by respondent from an f.o.b. 
purchase and sale to a consignment arrangement. Respondent, as the 
party alleging a modification of the original contract terms, has the 
burden of proving such allegations by a preponderance of the evidence. 
J. E. Nelson & Sons v. Quality Produce Co., 16 A.D. 708 (1957); F. H. 
Hogue Produce Co. v. M. Singer’s Sons Corp., 33 A.D. 451 (1974). 

As proof, respondent has offered the unsworn statements of one of its 
employees, Anthony V. Lanasa, who, in a letter to the Department re- 
ceived on July 15, 1980, stated that respondent had bought the straw- 
berries from one Ray Rose. Lansasa stated further that after he reported 
the inspection results to Rose on February 25, 1980, Rose “told me to sell 
for shipper account. . . .” However, in its sworn answer, respondent as- 
serts that Rose told respondent to sell the berries the best he could. Since 
the answer is sworn to, it is deserving of more weight than Lanasa’s un- 
sworn statement. Therefore, in the absence of any other indication in 
the record of Rose’s instructions to respondent on February 25, 1980, 
concerning how respondent was to handle the strawberries, we will ac- 
cept respondent’s version of such instructions expressed in its answer; 
that Rose told him to sell the berries as best he could. However, we can- 
not conclude from this language that Rose authorized a consignment, 
since it has frequently been held that statements such as “do the best 
you can with it” are too ambiguous to be construed as authorization to 
handle a shipment on consignment for the account of the shipper. Frank 
Gaglione & Son Inc., v. Theron Hooker Co a/t/a Hooker-Corrin Sales, 30 
A.D. 528 (1971); LaMantia Cullum-Collier & Co. Inc., v. Beacon Produce 
Co., 39 A.D. 1543 (1980). Respondent has thus failed to meet its burden 
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of proving that the f.o.b. terms of its contract with complainant were 
changed, with the consent of complainant, to a consignment. 

Having accepted the strawberries, respondent become liable for the 
contract price, less any damages due to complainant’s breach of war- 
ranty. Respondent has the burden of proving, by a preponderance of the 
evidence, both the breach and the resultant damages. The Garin Co. v. 
Gelman Commission Co., 32 A.D. 223 (1973). 

As this was an f.o.b. sale, complainant, the seller, gave an implied war- 
ranty that if the shipment were handled under normal transportation 
service and conditions, there would be no abnormal deterioration upon 
delivery at the contract destination. This is known as the warranty of 
suitable shipping condition. G&S Produce Co. Inc., v. Schnuck Distribut- 
ing Co. Inc., 34 A.D. 1604 (1975); 7 CFR 46.43 ()). 

The federal inspection that took place of February 25, 1980, disclosed 
severe conditions problems, including an average of 6% soft and 12% 
rot, mostly accompanied by a heavy growth of mold. However, these in- 
spection results are not necessarily indicative of the condition of the 
strawberries upon their delivery at the contract destination. One reason 
for this is that the inspection took place two days after the strawberries 
arrived at respondent’s on February 23, 1980. Another reason is that the 
strawberries were inspected while stored in respondent’s warehouse and 
not on board the truck. Further, the temperature of the inspected straw- 
berries was found to be 42 to 44°F., while the bill of lading shows that 
the temperature in transit; was to be from 34 to 36°F. (Finding of Fact 
4). These factors could very well have been responsible for the severe 
condition defects. 

There is, in addition, some evidence that transportation conditions 
were not normal. In its answer, respondent states that on February 21, 
1980, the day after respondent’s strawberries were loaded on the truck, 
the truck loaded additional produce from J.S. McManus and Marvin 
Schwarz Produce (Finding of Fact 4). We do not know to what extent the 
loading of these two lots of produce affected the temperature inside the 
truck, as no Ryan tape was submitted. However, we can assume that it 
must have caused the temperature to rise to a certain extent. 

Based on the factors enumerated above, we conclude that respondent 
has failed to sustain its burden of proving a breach of the suitable ship- 
ping condition warranty by complainant. Therefore, respondent is liable 
for the contract price of $2,073.60, and its failure to pay such sum is a 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,073.60, with interest thereon at the rate 
of 13 percent per annum from April 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,927) 


VEG-A-MIX v. PUPILLO FRUIT COMPANY. PACA Docket No. 
2-5714. Decided September 8, 1981. 


F.o.b. transaction—Negligence in loading, failure to prove—Truck, failure 
to make delivery—Loss borne by buyer 


Where complainant used reasonable care and judgement in loading the truck with the pro- 
duce purchased by respondent, the loss brought on by the failure of the truck to de- 
liver such produce to respondent, must be borne by respondent. Thus, respondent is 
liable to complainant the full contract price of the produce. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,350.25 in connection with the 
sale of a partial truckload of mixed vegetables to respondent in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Veg-A-Mix, is a corporation whose address is P.O. 
Box 1185, Castroville, California. 

2. Respondent, Pupillo Fruit Company, is a partnership composed of 
Salvatore Anthony Pupillo, Daniel Joseph Pupillo, Bartelo Joseph Pupil- 
lo, and Anthony Pupillo, whose address is 31-33 Produce Row St. Louis, 
Missouri. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On the morning of June 12, 1980, Steve Baker of Western Vegeta- 
ble Marketing, Salinas, California, received a telephone call from Vince 
Pupillo, employed by respondent, who asked Baker if, acting as a broker, 
he could secure a load of mixed produce for respondent. Pupillo stated 
that Mac Burger, Woodland Hills, California, a broker, had told him that 
he had a “Martin” truck available for loading. Baker then contacted sev- 
eral firms, including complainant, and managed to negotiate enough 
purchases on behalf of respondent to fill the truck. With respect to com- 
plainant, Baker negotiated the purchase by respondent of 75 cartons 
(and 10 dozen) of parsley at $9.00 per carton, 125 cartons (and 4 dozen) 
of green onions at $7.65 per carton, 35 cartons (and 2 dozen) of endive at 
$6.50 per carton, and 15 cartons (and 2 dozen) of escarole at $6.50 per 
carton, plus $106.25 cooling and $37.50 brokerage, totalling $2,035.25 
f.o.b. Baker then informed respondent of the purchases he had nego- 
tiated, so that respondent could dispatch the truck. 

4. On June 12, 1980, a truck arrived at complainant’s to pick up the 
produce purchased by respondent. The driver, Dan L. Polley, signed the 
manifest which clearly stated next to the designation “CARRIER” the 
name “Martin.” However, the truck actually belonged to Seminole Trans- 
portation, of which complainant was not aware. 

5. The truck left complainant’s at 7:00 p.m. on June 12, 1980, but 
never arrived at respondent’s, as the produce was sold by Seminole 
Transportation based on an alleged indebtedness of respondent. 

6. To date, respondent has not paid complainant the $2,035.25 which 
complainant claims to be due and owing. 

7. A formal complaint was filed on November 10, 1980, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The only dispute herein centers on respondent’s claim that complain- 
ant was negligent in loading the produce purchased by respondent on’a 
truck belonging to Seminole Transportation, which did not make deliv- 
ery, as the contract expressly provided that the carrier was to be a Mar- 
tin truck. 
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The general rule of law applicable to f.o.b. transactions, as was the 
case here, is that where produce meeting the requirements of an f.o.b. 
contract is delivered by the seller into the custody of the carrier for ship- 
ment to the buyer, subsequent injury to the produce due to abnormal 
transportation conditions or loss through conversion falls upon the 
buyer. Calcagne Farms, v. Arctic Frozen Foods Dist., Inc., 22 A.D. 272 
(1963); Salinas Marketing Cooperative v. Lovings Produce Co. Inc., 22 
A.D. 1155 (1963). It is the seller’s responsibility, however, in the absence 
of instructions from the buyer, to use reasonable care and judgment in 
making shipping arrangements. A. Levy & J. Zentner Company v. Leef- 
Brandt Co., 21 A.D. 180 (1962); Spada Distributing Co., Inc., v. Joe Bel- 
son, 26 A.D. 888 (1967). The pivotal issue is whether complainant, the 
seller, fulfilled its responsibility regarding such shipping arrangements. 

Steve Baker of Western Vegetable Marketing, Salinas, California, the 
broker in this transaction, has given his version of the factual circum- 
stances surrounding the transaction. He stated, in a letter to the Depart- 
ment dated September 26, 1980, that Vince Pupillo, an employee of re- 
spondent, called him on June 12, 1980, and asked him to secure a load of 
mixed produce for respondent. Baker stated that Pupillo told him that 
he had been informed by another broker, Mac Burger, Woodland Hills, 
California, that Burger had a Martin truck available for loading. Baker 
stated that he then purchased produce on respondent’s behalf from com- 
plainant and others, and then relayed this information to respondent, so 
that respondent could dispatch the truck (Finding of Fact 3). Baker has 
no apparent stake in the outcome of this proceeding, so his statement 
should be given considerable weight. 

Complainant claims that it was not aware, when the truck arrived, 
that it was anything but the Martin truck dispatched by respondent, and 
loaded it under that assumption. This claim is supported by the bill of 
lading, which shows, next to “CARRIER” the name “Martin”, and is 
signed by the driver, Dan L. Polley (Finding of Fact 4). 

From the record, it is clear that complainant used reasonable care and 
judgment in loading the truck that had arrived at its place of business to 
pick up the produce sold to respondent. This is not a case where the se- 
curing of a truck was left entirely to the seller. It would be unreasonable 
to hold that complainant should have taken additional steps to confirm 
the truck’s identity in light of the fact that a Martin truck was supposed- 
ly dispatched by respondent, and the truck which subsequently arrived 
purported to be that same Martin truck. 

As we have held that complainant used reasonable care and judgment 
in loading the truck with the produce purchased by respondent, the loss 
brought on by the failure of truck to deliver such produce must be borne 
by respondent. Accordingly, respondent is liable to complainant for the 
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contract price of $2,035.25, and its failure to pay such sum is a violation 
of section 2 of the Act for which reparation should be awarded with in- 
terest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $2,035.25, with interest thereon at the rate 
of 13 percent per annum from July 1, 1980, until paid. 

Copies of this Order shall be served upon the parties. 


(No. 20,928) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. FISHMAN PRODUCE 
Co. PACA Docket No. 2-5728. Decided September 9, 1981. 


Rejection, justified—Prompt resale at auction to minimize damages—Loss 
of profit, failure to offer proof of—Complaint and counterclaim, dismissed 


Where complainant allowed respondent to handle the oranges for complainant’s account, 
and respondent resold the oranges at auction, respondent handled the oranges in a 
prompt and proper way, therefore, the complaint is dismissed. The counterclaim is 
dismissed for lack of evidence. 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Albert E. Ellenson, Southfield, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought reparation against re- 
spondent, in the amount of $6,509.62, in connection with two transac- 
tions in interstate commerce involving oranges and lemons. 

Copies of the report of investigation and supplemental report of in- 
vestigation, both prepared by the Department, were served upon each of 
the parties. The respondent was served with a copy of the formal com- 
plaint and filed an answer thereto alleging payment of $1,685.12 for the 
lemon shipment and denying any liability for the shipment of oranges. 
Respondent also counterclaimed in the amount of $1,006.50 for dam- 
ages resulting from the shipment of oranges. 
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Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing and, therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§47.20) was followed. Under this procedure, the verified pleadings of 
the parties were considered a part of the evidence in the case, as was the 
Department’s report of investigation. Additionally, the parties were 
given an opportunity to file verified statements. The complainant sub- 
mitted a letter with an attached affidavit which was, in effect, its open- 
ing statement. Respondent filed an answering statement and complain- 
ant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Paramount Citrus Association, Inc., is a corporation 
whose mailing address is Box 712, San Fernando, California 91341. 

2. Respondent, Fishman Produce Company, is a partnership of Nat L. 
Fishman and Lois Fishman, whose mailing address is 7201 West Fort 
Street, Detroit, Michigan 49209. At all pertinent times, respondent was 
licensed under the Act. 

3. On or about May 12, 1980, complainant, by oral contract made in 
interstate commerce, sold the respondent 1,372 cartons of U.S. No. 2 Sil- 
ver Gate Choice Naval Oranges at an agreed f.o.b. price of $3.50. The 
oranges were shipped on that date from a loading point in California to 
respondent in Michigan. It was noted, at the shipping point, that the 
temperature of the oranges was 55°F to 58°F. On Saturday, May 17, 
1980, at 10:00 a.m., the oranges were the subject of a federal inspection 
in Detroit. The report of that inspection reflects the condition of the 
oranges as follows: “Generally firm. Serious damages by skin breakdown 
averages 3%. Decay from 2 to 12%, average 8% Blue Mold Rot generally 
in advanced stages.” The temperature of the oranges was reported as: 
“At rear doors Top 43°F Bottom 45°F.” The temperature tape reflects 
that, with one aberration where the truck temperature went up to about 
50°F for a short time, the temperature stayed at around 42°F during 
the whole of the intransit period. 

4. At about 3:00 p.m. on May 17, 1980, respondent notified complain- 
ant that it was rejecting the oranges and read complainant’s agent the 
results of the federal inspection. Complainant requested that respondent 
secure a second inspection. At 8:30 a.m., on Monday, May 19, 1980, the 
oranges were again the subject of federal inspection. The report of the 
second inspection reflects the temperature range as being “46°F to 
49°F” and the condition as follows: “Mostly firm. Serious damage by 
skin breakdown from 2 to 14%, average 7%. Decay from 10 to 34%, av- 
erage 20%, Blue Mold Rot, in advanced stages.” 
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5. Subsequent to the second inspection, complainant agreed that re- 
spondent should handle the oranges for complainant’s account. 

6. On Wednesday, May 21, 1980, the oranges were sold at auction, by 
the Detroit Fruit Auction Co., for respondent’s account. Respondent re- 
ceived net proceeds of $2,033.03, from the Detroit Fruit Auction Co. 
(1221 @ $1.55 plus 150 @ $1.60 less expenses of $243.52). It had fur- 
ther expenses of $3,430.00, for freight and $69.00 for inspections, and 
claims a handling charge of 12.5% or $254.13. Respondent’s records 
show a deficit in the transaction of $1,720.10 ($2,033.03 less expenses 
of $3,753.13). 

7. Since respondent did not have sufficient Choice Naval 88 oranges, 
it lost its “chain store” sale for the week of May 19, 1980. Respondent’s 
lost profits were $1,006.50. 

8. The formal complaint was filed on September 22, 1980, and the 
counterclaim was filed on December 29, 1980, both of which were within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


This case involves one shipment of oranges. When filed, it also in- 
volved a shipment of lemons, however, respondent has paid complainant 
in full for the lemons and that portion of the complaint should be and 
hereby is dismissed. 

As to the oranges, there is agreement that a contract was entered into 
between the parties, that the oranges were shipped by complainant, and 
that they were rightfully rejected on arrival by respondent. There is also 
agreement that the parties agreed that respondent should handle the 
oranges for complainant’s account. At this point, there is divergence. Re- 
spondent sold the oranges at auction and claims that complainant was so 
informed. Complainant denies such knowledge. However, since com- 
plainant does admit to allowing respondent to handle the oranges for 
complainant’s account, this divergence is immaterial. There is no evi- 
dence that respondent could have handled the oranges in any other man- 
ner so as to gain a higher return. Therefore, based on the condition of the 
oranges, and respondent’s expertise in handling such matters as admit- 
ted by complainant, we hoid that respondent properly handled the 
oranges. Inasmuch as complainant merely challenges the return but does 
not challenge the respondent’s accounting, the complaint must be dis- 
missed. See, Heller Bros. Co., Inc. v. Assoc. Fruit Dist. of Calif., 4 Agric. 
Dec. 1002 (1945). 

Respondent counterclaims for lost profits but it has not offered proof 
that complainant entered into the original contract with specific knowl- 
edge as to respondent’s resale arrangement, and knowledge that re- 
spondent would be unable to fulfill its arrangements with its customers 
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in the event of a breach. The counterclaim must therefore be denied. 
S. P. Lipoma Co. v. C. H. Robinson, 29 Agric. Dec. 499 (1970). Had re- 
spondent requested reimbursement of its apparent loss of $1,685.12, as 
shown in its accounting to complainant, we might have ruled otherwise. 
See, The Auster Company v. Neal Fruit Distributors et al., 7 Agric. Dec. 
801 (1948). 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order should be served on the parties. 


(No. 20,929) 


RICHARD A. HARGRAVES FARMS v. ORRIN H. COPE PRODUCE, INC. t/a 
SOUTH DADE PRODUCE. PACA Docket No. 2-5593. Decided Sep- 
tember 11, 1981. 


Admission of allegations— Alleged setoff, failure to substantiate—Liability 
for purchase price 


Where respondent admitted the substantive allegations of the complaint and failed to sub- 
stantiate its alleged setoff, respondent is liable to complainant for the full purchase 
price. 


George S. Whitten, Presiding Officer 
Complainant, prose. 
Louis L. LaFontisee, Miami, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on February 21, 1980, in which complainant seeks 
reparation against respondent in the amount of $15,310.10, in connec- 
tion with eight shipments of perishable produce by complainant to re- 
spondent in contemplation of interstate commerce. On April 1, 1980, re- 
spondent filed an answer to the complaint admitting the substantive 
allegations thereof and alleging a setoff against respondent in the 
amount of $15,310.10, which represented the amount allegedly due 
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from respondent to complainant in payment for sales of produce by re- 
spondent to a corporation in which complainant owned one half of the 
stock. Complainant filed a statement in reply to respondent’s setoff 
denying the substantive allegations thereof. 

A copy of the Department’s report of investigation was served upon 
each of the parties. On February 4, 1981, an oral hearing was held in 
Homestead, Florida. One witness testified on behalf of complainant and 
three witnesses testified on behalf of respondent. The respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Richard A. Hargraves, is an individual doing busi- 
ness as Richard A. Hargraves Farms, whose address is 19505 Southwest 
296th Street, Homestead, Florida. 

2. Respondent, Orrin H. Cope Produce, Inc., is a corporation trading 
as South Dade Produce, whose address is P.O. Box 2162, Naranja, 
Florida. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. Between April 17, 1979, and May 3, 1979, in contemplation of sub- 
sequent shipment in interstate commerce, complainant consigned to re- 
spondent various shipments of squash and snap beans to be sold for com- 
plainant’s account and which realized net proceeds of $33,054.50. On 
July 16, 1979, respondent paid complainant $17,388.36. In addition, an 
adjustment was made in the amount of $356.04, which left a balance due 
from respondent to complainant of $15,310.10. 

4. An informal complaint was filed on October 15, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Since respondent admitted the substantive allegations of the com- 
plaint (as reflected by Finding of Fact No. 3) the only matter which was 
litigated between the parties at the hearing and the only matter before 
us for decision is the setoff alleged by respondent. Such setoff is based 
upon the sale by respondent of perishable produce to a corporaton, H & P 
Produce, of which complainant owned 50% of the stock and was secre- 
tary-treasurer. Respondent alleges that complainant, individually, guar- 
anteed the payment of purchases made by the corporation. 

Respondent’s setoff is based on several transactions between January 
15, ard February 23, 1979, involving sales in a total amount of 
$15,310.10. Such transactions were the last of a string of transactions 
entered into during the 1978-1979 growing season involving the sale by 
respondent to the corporation of a total of $53,094.05, worth of produce. 
Respondent apparently admits the payment by the corporation of 
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$37,783.95, for such produce. Respondent’s setoff was first alleged in- 
formally on November 14, 1979, or more than nine months after the ma- 
jority of the transactions which comprise such setoff were entered into. 
However, respondent alleges that we have jurisdiction over all of the 
setoff due to the fact that the parties herein were maintaining what was 
in effect a mutual running account. See Kenworthy Co. v. Goldstein 
Fruit & Produce Corp., 15 A.D. 42 (1956) and K. G. Knaebel v. S. M. 
Young, 1 A.D. 611 (1942). 

In order to determine whether we have jurisdiction over respondent’s 
setoff it is first necessary that we determine whether the respondent’s 
sales to the corporation were also sales to complainant as an individual 
in such a manner as to constitute mutual running accounts between com- 
plainant and respondent. The basic question then is did Richard Har- 
graves in any way make himself liable for the payment of the H & P Pro- 
duce purchases from respondent Cope. First, it should be noted that all 
parties admit that the produce in question was purchased by and used by 
the corporation. In addition, it is unquestioned that the corporation 
made payments on the account amounting to over $37,000.00. Although 
respondent Cope sent invoices which were made out to Richard Har- 
graves, such invoices were addressed to and sent to the business address 
of the corporation and not to the business address of Richard Hargraves. 
The record also reveals that when Hargraves found out that Cope was 
billing him as an individual he protested vigorously, and it is clear that 
subsequent to this protest there were no more sales to the corporation 
and consequently no subsequent billings to either Hargraves or the cor- 
poration. The last of the sales by Cope to the corporation were made 
toward the end of February, 1979. 

Orrin Cope testified at the hearing that, at approximately the same 
time as the last of the sales, he and Richard Hargraves met for discus- 
sions in the office of a local attorney who was a mutual friend of both 
parties. Hargraves agreed that such a meeting took place but was of the 
opinion that it took place toward the middle of March rather than 
toward the end of February. However, both parties seem to agree that 
the meeting was precipitated by Cope’s failure to pay Hargraves for pro- 
duce recently sold by Hargraves as an individual to Cope. Both parties 
also agree that at or about the time of the meeting Cope relented and 
made payment to Hargraves. In this connection Mr. Cope testified at the 
hearing as follows: 


Q. Now, with reference to the time of the meeting with 
Mr. McDonald, you heard Mr. Hargraves talk about a 
check that he got that he discussed and I think you said it 
may have happened before the meeting. In fact he went on 
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to say that there was not a reason for the meeting after he 
got that check. Now, do you recall the approximate 
amount of that check? 


A. I don’t remember the amount of the check. I just know 
that we were going to have the meeting and I had my book- 
keeper re-figure the two accounts and I saw that I could go 
ahead and turn loose a check even though it might get him 
ahead of me a couple of thousand dollars. I knew that he 
needed the money and when I got to the meeting I told him 
at that time that he could pick—that I could go ahead and 
release a check. The check was not picked up before that 
time. 


Q. But at the outset of the meeting you told him that you 
would have a check for him? 


A. Right. 


Q. All right. Now, you said that that would still put you 
ahead of him on the two accounts? 


A. It would be very close. It might not be where I was 
ahead, but the two accounts were so close that I felt like I 
could go ahead and release the check. 


Q. So, when you say “close,” what do you mean, that they 
are in balance? 


A. There were balanced maybe $2,000.00 one way or the 
other. 


The record reveals that Hargraves as an individual sold Cope 
$33,054.50 worth of produce beginning on April 17, and continuing 
through May 3, 1979. This, of course, was well after the meeting be- 
tween the parties referred to above. The record also discloses that Cope 
paid Hargraves by one check in the amount of $17,388.36 on July 16, 
1979. This left $15,310.10 still due from Cope to Hargraves (after de- 
ducting an adjustment of $356.04). It is clear then that when Cope paid 
Hargraves at or about the time of the meeting referred to above, such 
payment brought the account up to date and left no amount owing by 
Cope to Hargraves. In addition, since there were no sales by Cope to the 
corporation, H & P Produce, after the meeting referred to above, it is 
clear that Cope, at the time of such meeting, paid Hargraves everything 
that was owed to him as an individual at the same time that there was 
outstanding an indebtedness by the corporation to Cope of approxi- 
mately $15,310.00. Hargraves admits that, at or about the time of the 





1350 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

Cite as 40 A.D. 1346 
meeting, he informed Cope that he would not sell him any more produce, 
but, due to the fact that he had been paid in full he later went ahead and 
sold him the various shipments of produce which were made between 
April 17, and May 3, 1979. 

Cope had the burden of proving that there was some type of indemnity 
agreement given by Hargraves as to purchases which would be made by 
H & P Produce. In an effort to meet that burden, Cope presented the 
testimony of himself and an employee concerning a meeting at the be- 
ginning of the season which was had with Richard Hargraves, to the ef- 
fect that Hargraves agreed to such an indemnity. Hargraves testified 
that at that time there was some contemplation that he as an individual 
would be selling produce to H & P and that he consented to the withhold- 
ing of payment by Cope as to such produce that might be purchased by 
Cope from H & P, but not to the withholding of produce purchased on 
his personal account. From all the evidence in the record we conclude 
that respondent Cope has failed to meet its burden of proving that there 
was an indemnity agreement. Accordingly, there is no need for us to de- 
cide the question concerning mutual running accounts. 

Having failed to substantiate its alleged setoff, respondent is liable to 
complainant for the full purchase price applicable to the produce trans- 
actions set forth in the Findings of Fact, or $15,310.10. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 


est. Complainant did not file a claim for fees and expenses and therefore 
no award of fees and expenses can be made. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $15,310.10, plus interest at the rate 
of thirteen percent per annum from June 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,930) 


WADE HATCHER & D.C. HOLLAND v. BO THOMAS PRODUCE COM- 
PANY. PACA Docket No. 2-5757. Decided September 14, 1981. 


Suitable shipping condition—U.S. No. 1 grade—Rejection, wrongful— 
Damages, failure to prove—Liability for purchase price— 
Counterclaim, dismissed 


Where although the tomatoes complainant sold to respondent met suitable shipping condi- 
tion requirements of U.S. No. 1 grade, respondent consequently rejected the load. 
Therefore, respondent is liable to complainant the full purchase price thereof. Re- 
spondent’s counterclaim for lost profits is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Boyd B. Massagee, Jr., Hendersonville, N.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A complaint 
was filed, on January 14, 1981, in which complainant seeks reparation 
against respondent, in the amount of $4,375.00, in connection a transac- 
tion in interstate commerce involving one load of tomatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent was served with a copy 
of the formal complaint and filed an answer thereto denying any liabil- 
ity for the debt alleged in the complaint. In addition, respondent filed a 
counterclaim, in the amount of $3,187.50, for profit lost in the same 
transaction made the subject of the complaint. Complainant denies any 
liability to respondent. 

Although the amount claimed in the formal complaint and the coun- 
terclaim exceed $3,000.00, the parties have waived oral hearing and, 
therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR §47.20) was followed. Under this procedure, 
the verified pleadings of the parties were considered a part of the evi- 
dence in the case as was the Department’s report of investigation. Addi- 
tionally, the parties were given an opportunity to file verified state- 
ments. Neither did so; also, neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher and Doris 
Holland, d/b/a Wade Hatcher & D. C. Holland, whose mailing address is 
P.O. Box 1288, Homestead, Florida 33030. 

2. Respondent in a partnership composed of Charles W. Thomas, Mar- 
garet S. Thomas, and Royce P. Thomas, d/b/a Bo Thomas Produce Com- 
pany, whose mailing address is P.O. Box 1398, Hendersonville, North 
Carolina 28739. 

3. At all pertinent times, complainant and respondent were licensed 
under the Act. 

4. On or about June 20, 1980, complainant by oral contract sold, in in- 
terstate commerce, one load of U.S. Combination grade tomatoes to re- 
spondent at an agreed f.o.b. price of $3.50 carton. The load consisted of 
1,250 cartons and the total f.o.b. price was $4,375.00. 

5. The tomatoes were loaded on board a “Kenneth Henderson” truck 
operated by one “Kenny Broom,” on June 20, 1980, at complainant’s 
packing plant located in Johns Island, South Carolina. Also on that date, 
the trailer load of tomatoes was moved to the “Gas Lot” operated by the 
A&M Brokerage Co., Inc. arriving at 7:00 p.m. There the load was to be 
gassed for respondent. At the “Gas Lot,” it was discovered that the 
temperature unit as the trailer was malfunctioning and the temperature 
of the trailer was 85°F. The driver called Thermoking of Charleston, 
South Carolina, which sent a repairman who arrived at about 1:00 a.m. 
on June 21, 1980. The unit was repaired and the gassing commenced 
some 5 to 6 hours later. At around 8:00 a.m., on June 22, 1980, the load 
was released. 

6. At 7:30 p.m. on June 20, 1980, a federal shipping point inspection 
of the tomatoes was conducted. The grade is noted “U.S. Combination 
with approximately 85% U.S. No. 1 Quality.” 

7. After being gassed, the tomatoes were transported on the “Kenneth 
Henderson” truck to respondent’s customer, Keystone Produce Com- 
pany, Los Angeles, California, where it arrived on June 25, 1980, the to- 
matoes were rejected and complainant requested an inspection. 

8. At 7:30 a.m., on June 25,1980, after being unloaded, the tomatoes 
were inspected. The temperature of the tomatoes was noted as ranging 
from 64°F. to 70°F. The quality was noted as: “Clean, well developed, 
mostly well, many fairly well formed, generally smooth. Grade defects 
from 6 to 22%, average 13%, mostly misshappen, scars.” The condition 
was noted as: 


Average approximately 40% green and breakers, 20% 
turning and pink, 35% light red and red. Generally, 2 to 
12%, few none, average 5% various types decay in various 
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stages. From 4 to 44%, average 16% damage by sunken 

disclored areas. Average 2% damage by bruising. 


The grade of the tomatoes was noted as follows: “Fails to grade U.S. 
No. 1 account grade defects. Now contains approximately 65% U.S. No. 
1 Quality, 16% sunken discolored areas, 5% decay, 2% bruising.” 

9. After being apprised of the result of the inspection, complainant re- 
quested a second inspection. At 8:00 a.m., on June 27, 1980, the toma- 
toes were again inspected. The tomatoes’ temperature was noted as rang- 
ing from 54°F. to 61°F. The quality of the tomatoes was noted as being: 
“Clean, well developed, mostly well, many fairly well formed, generally 
smooth. Grade defects from 8 to 22%, average 13%, mostly scars, mis- 
happen.” The condition was noted as: 


Average approximately 45% green and breakers, 15% 
turning and pink, 30% light red and red. From 4 to 18%, 
average 10% various types decay, in various stages mostly 
advanced. From 6 to 34%, average 14% damage by sunken 
discolored areas generally occurring over shoulders. Aver- 
age 1% damage by bruising. 


The grade of the tomatoes was noted as follows: “Fails to grade U.S. 
No. 1 account grade defects. Now contains approximately 60% U.S. No. 
1 Quality, 14% sunken disclored areas, 10% decay. 

10. Complainant attempted to move the tomatoes elsewhere but was 
unable to do so. It then asked that respondent’s customer (Keystone Pro- 
duce Company) sell them. Keystone sold some of the tomatoes for 
$1,200.00. It had expenses of $62.00 for the inspections and $2,400 for 
freight. On August 1, 1980, 747 cartons of the tomatoes were dumped 
by order of the California Department of Agriculture. The dump certifi- 
cate notes that the reason for the dumping was as follows: “Exceeds legal 
tolerance per mold, Decay & Serious Damage Samples Show 35 to 67% 
defects and 47/g.” 

11. The complaint was filed on January 14, 1981, and the counter- 
claim was filed on March 2,1981, both of which were within nine months 
after the causes of action herein accrued. 


CONCLUSIONS 


Complainant brings this action for the contract price on a truck load of 
tomatoes which it claims it sold to respondent. Respondent denies liabil- 
ity for the load of tomatoes because it claims that the tomatoes failed to 
meet grade on arrival in Los Angeles and was properly rejected. Com- 
plainant alleges that a shipping point inspection showed the toma- 
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toes to have met grade at shipping point and claims that intransit prob- 
lems caused any deterioration. 

The tomatoes were sold U.S. Combination grade. The Department’s 
regulations, 7 CFR §2851.1856 define that grade as: “consists of a com- 
bination of U.S. No. 1 and U.S. No. 2 tomatoes: Provided, That at least 
60 percent, by count, meet the requirements of U.S. No. 1 grade.” The 
subject tomatoes were inspected three times between June 20, 1980, and 
June 27, 1980. The first two times they satisfied the minimum require- 
ment of this grade. Even the last time, they satisfied standards for suit- 
able shipping condition. Consequently, the load was wrongly rejected 
and complainant is entitled to receive the contract price less provable 
damages. Kaplan’s Fruit & Produce Co. v. Tooley & Sons, 38 Agric. Dec. 
97 (1979). The only evidence on damages submitted by respondent is as 
to its claim for lost profits. Such claims for special damages are always 
denied unless it is proven that the seller knew of the buyer’s specific re- 
sale commitments and terms. See, S. P. Lipoma Co. v. C. H. Robinson, 
29 Agric. Dec. 499, 511 (1970) ). Since it has failed to prove any dam- 
ages, respondent is obligated to complainant for the full contract price, 
or $4,375.00. Its failure to pay complainant this amount is in violation 
of section 2 of the Act. 

Parenthetically, we note that, even were we to have taken the view 
that the tomatoes failed to meet grade on arrival, we would have ruled in 
complainant’s favor because of the temperature problems of the trailer 
between the loading and the gassing of the tomatoes. This would have 
voided complainant’s warranty of suitable shipping condition. See, 
LaMantia-Cullum-Collier & Co., Inc. v. C. L. Fain Co., 40 Agric. Dec. 130 
(1981). 

In view of the above, respondent’s counterclaim is denied as being 
without merit. Since it was for lost profits, it would have been denied in 
any event. See, S. P. Lipoma Co. v. C. H. Robinson, supra, 29 Agric. Dec. 
499, 511. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,375.00, with interest thereon at the rate 
of 13% per annum from August 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served on the parties. 
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(No. 20,391) 


RALA SINGH FARMS v. JAROSZ PRODUCE FARMS, INC. PACA Docket No. 
2-5695. Decided September 17, 1981. 


Contract terms, failure to prove modification of—“Delivered” sale—Grade 
at destination, failure to make—Rejection, rightful—Complaint, 
dismissed—Counterclaim for damages 


Where complainant failed to prove the contract was modified to change the terms from 
“delivered” to “f.o.b.”, and where complainant failed to deliver to respondent onions 
grading U.S. No. 1, respondent’s rejection of the onions was rightful, and the com- 
plaint is, therefore, dismissed. Respondent’s counterclaim for damages awarded 
with interest. 


George L. Aubrey, Presiding Officer. 
Complainant, prose. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A formal 
complaint is filed in which complainant seeks an award of reparation 
against respondent in the amount of $258.60 in connection with a trans- 
action in interstate commerce involving a truck shipment of onions from 
Glendale, Arizona, to respondent in Pine Island, New York. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying any liability to com- 
plainant, and asserting a counterclaim in the amount of $800.00. 

The amounts claimed in the formal complaint and in the counterclaim 
are less than $3,000.00. Therefore the shortened procedure provided in 
PACA Rules of Practice at 7 CFR §47.20 is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. The 
parties were given an opportunity to submit additional evidence in the 
form of sworn statements and to file briefs. Both parties submitted addi- 
tional statements, but neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rala Singh, doing business as Rala 
Singh Farms, whose address is P.O. Box 908, Glendale, Arizona. At the 
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time of the transaction described herein complainant was licensed under 
the Act. 

2. Respondent is a corporation whose address is P.O. Box 176, Pine 
Island, New York. At the time of the transaction described herein re- 
spondent was licensed under the Act. 

3. On May 23, 1980, complainant loaded and shipped from Glendale, 
Arizona, to respondent in Pine Island, New York, one truck load of pro- 
duce consisting of 800 50# sacks of dry onions. Before loading, the 
onions received a federal-state inspection as part of a larger lot. All 
onions in the lot graded U.S. No. 1 “granex grano” with less than 1/2% 
decay. The onions sold to respondent were loaded into a truck supplied 
by “Wheaton,” a truck brokerage firm. 

4. This sale was negotiated by Rogers Brokerage Company of Forest 
Park, Georgia. On or about the date of the transaction the broker issued 
its standard confirmation of sale to the parties reading in pertinent part 
as follows: 


No.: 883 

Date ordered: 5/22/80 

Date confirmed: 5/22/80 

Sold to: Jarosz Produce Farms, Inc., P.O. Box 176, Pine 
Island, NY 19069 

Ship to: Same as above 

Sold for the account of: Rala Singh Farms, P.O. Box 908, 

Glendale, AZ 85311 

Shipment from: Glendale, AZ 

Time of shipment: 5/22/80 

Sale made (F.O.B. or Delivered): FOB 

Special Agreement, if any: Shipper to invoice 


Quantity Commodity & Specifications Price 


800 or fill 500#sx USone prepack @6.00 FOB 
Yellow Onions @ 2.50 FRGT 


5. This truck arrived at respondent’s place of business in Pine Island, 
New York at about noon on May 28, 1980. The contents of the truck re- 
ceived official USDA inspection at 1:30 p.m. on that date with the fol- 
lowing reported results: 


Condition of 
Equipment: Front vents open. 


Products 

Inspected: Yellow Granex-Grano type O NI ON S in mesh bags marked: 
“Singh’s Onions, Produce of U.S.A., 50 Ibs. net wt., Rala Singh 
Farms, Glendale, Arizona.” 
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Applicant 
States: 800 bags. 
Condition 
of Load: Through load 3 to6 rows 5 to7 layers lengthwise and crosswire. 


Temperature 
of Product: Rear or trailer top 72°F., botton 70°F. 


Size: 1-3/4 to 3 inches range from 91 to 98%, average 95% 2 inches or 
larger in diameter. No offsize. 


Quality: Mature, fairly clean, mostly fairly bright, some bright, mostly 
well, some fairly well shaped. Grade defects rang: * to 5%, aver- 
age 3% cuts. 


Condition: Generally firm and mostly dry, many fairly dry. 2 to 5%, average 
4% damage by Black Mold occurring between outer papery and 
fleshy scales. 4 to 16% average 9% Black Mold Rot or Bacterial 
Soft Rot in various stages, mostly advanced, affecting 1 outer 
scale to entire bulb. 

Grade: Meets Quality requirements but fails to grade US No. 1 (Granex- 
Grano) 1-3/4 inch minimum 3 inch maximum only account condi- 
tion. 


Remarks: Applicant furnished labor to make load accessible. 


6. Shortly after learning the results of the inspection, respondent 
called the brokerage firm to advise of its rejection of this lot of onions. 
Shortly thereafter, at an unknown time and date, the broker succeeded 
in placing his truck with a Ted Sobiech, also of Pine Island, New York. 
The contents of the truck was disposed of by that individual or firm. 

7. On May 29, 1980, respondent received the broker’s confirmation of 
sale and also a telephone call from the broker advising of complainant’s 
refusal to accept the rejection. Immediately thereafter, respondent sent 
telegrams to the broker and to complainant advising that the terms of 
the confirmation were incorrect, and that the onions had been ordered 
on a delivered basis rather than f.o.b. These telegrams confirmed that 
the load had been rejected because not grading U.S. No. 1 as called for in 
the contract. 

8. At an unknown time and date, complainant received $4,541.40 
from Ted Sobiech as net proceeds for this lot of onions. 

9. On September 2, 1980, complainant filed a formal complaint 
against respondent seeking a reparation award of $258.60 representing 
the balance due for this lot of onions. This was within nine months of the 
accrual of his alleged cause of action. 


CONCLUSIONS 


Complainant contends that the rejection of the lot by respondent was 
wrongful because the onions were sold on an f.o.b. basis rather than on a 
delivered basis. His position is that the product was in suitable shipping 
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condition when loaded, and that any subsequent deterioration of the 
product is not his concern. The complaint, executed and sworn to by 
complainant himself, states that this was a f.o.b. contract at $6.00 per 
sack. In a subsequent statement complainant reiterated his position, 
that this was a f.o.b. sale, and made reference to the brokerage confirma- 
tion for the terms of the agreement. 

On the other hand, the affidavit of Mr. John Jarosz, president of re- 
spondent, is to the effect that following some preliminary negotiations 
about transportation costs, he had ordered the onions on a delivered 
basis at a price of $8.50 per sack. 

The broker’s standard confirmation states that the sale was to be made 
f.o.b. at $6.00, and also shows freight at $2.50. However, respondent 
protested this confirmation immediately upon receipt. Since it was not 
sworn to, and since complainant did not subsequently furnish any sworn 
statement by the broker, we are inclined to discount its value as evi- 
dence. The same is true of a letter dated August 25, 1980, from the bro- 
ker to complainant. This letter describes an original agreement of $6.00 
per sack f.o.b. plus freight, which terms did not change during the nego- 
tiations. If this statement were under oath it would probably be disposi- 
tive of this case; but it is not, and, the case must be decided by reference 
to other indirect evidence in the file. Specifically we refer to a letter 


dated June 4, 1980, from complainant to the USDA, AMS, Fruit and 
Vegetable Division office in New York. The pertinent paragraph in that 
letter reads in its entirety as follows: 


This truck was secured by Roger’s Brkg. for Jarosz. They 
refused our truck because the price was too high and they 
said they has (sic) used Wheaton before. When we saw the 
truck we informed Rogers that we did not think they had 
large enough vents and we would only sell it FOB. This is 
the way the confirmation was made. When Rogers called 
us and said the truck arrived with high temperature, we in- 
formed him that he had secured the truck and that it was 
an FOB load. 


Again the document is not sworn to, but we are receiving it in evidence 
as an admission against interest—in context a rather damaging one. In 
the quoted paragraph, complainant effectively admits that the original 
agreement was for a sale on a delivered basis. That is, if the sale had 
been f.o.b. from the start there would have been no reason for complain- 
ant to inform the broker that “we would only sell it f.o.b.” after seeing 
the unsatisfactory truck. After seeing the truck complainant apparently 
tried to modify the terms of the agreement. However, there is nothing in 
the record to show that this proposed modification of the terms of the 
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agreement was ever communicated to Mr. Jarosz. His affidavit is to the 
effect that no such modification was ever conveyed to him until May 29. 
His affidavit stands unimpeached in the record on this particular point. 
Accordingly, when complainant loaded and shipped the product he was 
doing so pursuant to the terms of the original contract of sale requiring 
him to deliver a satisfactory product. 

We conclude that the substance of the agreement was that complain- 
ant would deliver a product to respondent’s place of business in New 
York which would grade U.S. No. 1 on arrival. Since the product failed 
to make grade, respondent’s rejection on the lot was rightful, and appar- 
ently timely. At least, complainant has raised no issue about the timeli- 
ness of this rejection, and it appears that the broker was able to dispose 
of the onions on favorable terms shortly after their rejection by respond- 
ent. We conclude that complainant has no claim against respondent in 
connection with this transaction, and his complaint must be dismissed. 

Respondent has filed a counterclaim for $800.00, or $1.00 per sack 
representing its loss of bargain because of complainant’s failure to de- 
liver the onions per contract. In case of a rightful rejection, a buyer has a 
choice of remedies under section 2-711 of the Uniform Commercial 
Code. One of these remedies is to recover damages as in cases of nonde- 
livery. Under authority of section 2-713 of the Uniform Commercial 
Code the measure of damages in this case is the difference between the 
contract price and the market price at place of arrival at the time when 
the buyer learned of the breach, together with any incidental and conse- 
quential damages. Here respondent has shown no incidental or conse- 
quential damages but has demonstrated that there was a differential be- 
tween the contract price for the onions it bought and the price of onions 
at the nearest market. In this case the nearest market is Hunts Point, 
N.Y. Respondent has submitted an official USDA wholesale price list 
from this market for May 28, 1980, showing Arizona onions selling at 
$9.00 and $9.50. These were designated as “Granex Type Repacker 
Size.” It is not clear whether or not this is exactly the same product that 
respondent ordered. Also there is some freight differential between re- 
spondent’s place of business and the Hunts Point Market. Because of 
these two elements of uncertainty, we are persuaded to give respondent 
the benefit of no more than the lower of the two market prices. Thus we 
calculate respondent’s loss on the transaction as 50¢ per package; .e., 
the difference between a $9.00 Hunts Point price on the day in question 
and the $8.50 price for onions delivered to Pine Island, New York, under 
the terms of its contract with complainant. Respondent’s loss of 50° per 
package on the 800 packages called for in the contract amounts to 
$400.00, and respondent is entitled to a reparation award in that 
amount. 
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ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent as reparation the amount of $400.00 with interest thereon at 
the rate of 13% per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,932) 


GENBROKER CORPORATION d/b/a GENERAL BROKERAGE COMPANY uv. 
STEvco, INc. PACA Docket No. 2-5674. Decided September 18, 
1981. 


New contract—Resale—Remittance of net proceeds as full settlement 


Where it is concluded the parties entered into a new contract upon the arrival of the pro- 
duce and respondent’s resale of the produce and remittance of the net proceeds de- 
rived therefrom, is considered a full settlement of the first shipment of grapes. 


“F.o.b. acceptance final’’—Rejection—Liability for full contract price 


Where respondent’s rejection of the last two shipments of grapes under the f.o.b. accept- 
ance final contract served to bar respondent from any claim against complainant for 
a material breach of contract, respondent is liable for the full purchase price of these 
two shipments. 


George S. Whitten, Presiding Officer. 
Charles Chorna, Los Angeles, Calif., for complainant. 
KennethA. Goldman, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the total amount of $7,375.90 in connection with 
three shipments of grapes in interstate commerce. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened method of 
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procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Pursuant to this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. The parties were given an oppor- 
tunity to submit further evidence in the form of sworn statements. Com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Genbroker Corporation, is a corporation doing busi- 
ness as General Brokerage Company whose address is 608 East 9th 
Street, Los Angeles, California. 

2. Respondent, Stevco, Inc., is a corporation whose address is P.O. 
Box 6157, Beverly Hills, California. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about August 8, 1979, complainant sold to respondent and 
shipped to respondent’s customer, Al Nagelberg & Co., Inc., in New York 
on a “Thompson & Jerue” truck, one load of Thompson Seedless Grapes, 
consisting of 1,500 cartons at $8.35 per carton, or $12,525.00, plus 
$20.00 for a Ryan recorder, on a f.o.b. acceptance final basis. 

4. After arrival of the August 8, 1979, shipment of grapes at the place 


of business of Al Nagelberg Co., Inc., in Bronx, New York, a portion of 
the grapes were federally inspected with the following results in rele- 
vant part: 


Date: August 13, 1979; Hour: 9:05 am; Market: Bronx, New York; Ini- 
tial & No.: B-93210 Florida; Carrier: Trailer, Carrier partly un- 
loaded; 


Inspection 

Point: Hunts Point Market; Applicant’s Store; 

Temperature 

of Product: Range 40° to41° 

Products 

Inspected: Table grapes in lugs. “Vine King, California’s Finest Grapes, Kap- 
lans Fruit and Produce Co., Inc. Portersville, California 2316 
Thompson Seedless” 

Applicant 

States: Approximately 850 lugs. 


Bunches and Berries generally small to medium. Few large. 
Quality: Average 4% scars and straggly bunches. 


Condition: Berries generally firm and generally firmly attached to cap 
stems, stems green and pliable. 4 to 7% average 6% shattered 
berries. Decay ranges 2 to 7% average 4% Gray Mold Rot in vari- 
ous stages. 





1362 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 1360 


Meets quality requirements but fails to grade U.S. No. 1 table 
only account of condition. 


Remarks: Restricted to 2 incomplete stacks (palletes) and upper 2 layers of 
4 adjacent palletes nearest rear doors in that portion of load re- 
maining at time of inspection. 


5. Al Nagelberg & Co., Inc. issued an accounting on August 13, 1979, 
which stated “sold for account of Mountain View, Inc.” and showed gross 
proceeds for the 1,500 cartons of grapes at $14,505.00, with deductions 
for terminal charges of $22.50, inspection $31.00, freight $2,900.00, 
handling charges $150.00, and commission $1,451.50, or net proceeds in 
the amount of $9,960.00. 

6. On or about August 10, 1979, complainant sold to respondent, and 
shipped on or about August 11, 1979, to Al Nagelberg Co., Inc. in New 
York, on a “Thompson & Jerue” truck, one load of Thompson Seedless 
Grapes, consisting of 1,470 cartons at $8.35 per carton, or $12,274.50, 
plus $20.00 for a Ryan recorder, on a f.o.b. acceptance final basis. 

7. After arrival of the August 11, 1979, shipment at the place of busi- 
ness of Al Nagelberg Co., Inc., in Bronx, New York, the grapes were fed- 
erally inspected with the following results in relevant part: 


Date: August 16, 1979; Hour: 8:00 am; Initial & No.: UK4807 Cal.; 
Carrier: Trailer, Load in carrier intact 


Inspection 

Point: Hunts Point Market; applicant’s store; 
Temperature 

Product: Range 39° to 40 


Products 

Inspected: Table grapes in lugs “Vine King, California Finest Grapes, Nt Wt 
23 lbs. Kaplans Fruit and Produce Co., Inc. California” stamped 
“Thompson Seedless” 


Applicant 
States: 1,470 lugs 
Bunches and Berries small to medium 


Quality: 
Permanent 
Defects: Average 3% scars 


Condition: Berries generally firm and generally firmly attached to cap 
stems. Stems green and pliable. Average 2% damage by brown 
discolored berries. Average 1% crushed and split berries. 2 to 7% 
average 5% shattered berries. Decay ranges 2 to 7% in most lugs 
none in some average 3% gray mold rot in various stages. 


Meets quality requirements but fails to grade U.S. No. 1 table 
only account of condition. 

Remarks: Restricted to 2 initial palletes being unloaded at time of inspec- 
tion and upper two layers of four palletes nearest rear doors. 
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8. The grapes were refused by Al Nagelberg Co., Inc., and sent to 
Sklarz Produce Co. in Philadelphia, Pennsylvania, which subsequently 
issued an accounting “for the account of Mountain View” showing gross 
proceeds of $14,221.50, with deductions of $146.90 for unloading and 
delivery, and $1,706.58 for commission, and net proceeds of $12,368.02. 
Such net proceeds were paid to complainant. 

9. On or about August 10, 1979, complainant sold to respondent a 
partial truckload of Thompson Seedless Grapes, consisting of 900 car- 
tons at $8.35 per carton or $7,515.00, f.o0.b. acceptance final 

10. On or about August 11, 1979, complainant shipped the 900 
cartons of grapes to respondent in an England truck. Prior to shipment 
C. H. Robinson Company acting as broker for respondent had negotiated 
a sale of 540 cartons of U.S. No. 1 California Thompson Seedless Grapes 
to Popular Fruit and Produce of Bronx, New York, at a total price of 
$9.50 per carton f.o.b.. In addition C. H. Robinson Company had nego- 
tiated a sale from respondent to M. Trombetta and Sons of Bronx, New 
York of 360 cartons of U.S. No. 1 California Thompson Seedless Grapes 
at a total price of $9.50 per carton f.o.b. Five hundred and forty cartons 
of the grapes were federally inspected after arrival in New York at the 
place of business of Popular Fruit and Produce Co. but both the date and 
most of the substantive matter on the applicable federal inspection cer- 
tificate placed in evidence in this proceeding are illegible. 

11. Popular Fruit and Produce issued an account sales to “General 
Brokerage Co.” showing gross proceeds of $5,400.00, less expenses in 
the amount of $1,849.50, or a net figure of $3,550.50. M. Trombetta & 
Sons, Inc. issued an account sales to “C. H. Robinson Co.” on 360 cartons 
of Thompson Seedless Grapes showing gross proceeds of $3,423.00 and 
expenses in the amount of $1,188.42, or net proceeds of $2,235.08. Com- 
plainant was paid net proceeds in the total amount of $5,650.58 for the 
900 cartons of Thompson Seedless Grapes. C. H. Robinson Co. on Sep- 
tember 6, 1979, sent complainant the following letter: 


DEAR SIR: 


As per our check attached, we are paying you for a ship- 
ment of 8-10-79 to M Trombetta and Son Bronx New York 
for 360 ctns of Thompson seedless grapes. This check is 
being sent to you as per instructions of Mr. J Penny of 
Stevco Inc Beverly Hills California. 


Bob Johnson 
C. H. Robinson Co. 
New York Division 
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12. On August 16, 1979, at 3:34 p.m. EST., respondent sent the fol- 
lowing telegram to complainant at complainant’s Bakersfield, California 
office: 


PER OUR PHONE CONVERSATIONS 8/16/79 OUR OR- 
DER NUMBER 79-795 YOUR NUMBER 02776 1470 
THOMPSON SEEDLESS GRAPES VINE KING LABEL 
SHIPPED TO NEW YORK ON A JERU TRUCK AR- 
RIVED 8/16/79 FEDERAL INSPECTION TAKEN 2 PER- 
CENT DAMAGE BY BROWN DISCOLORED BERRIES 1 
PERCENT CRUSHED AND SPLIT BERRIES 5 PER- 
CENT SHATTERED 3 PERCENT GRAY MOLD ROT 
FAILS TO GRADE ACCOUNT OF CONDITION OUR OR- 
DER NUMBER 79-798 YOUR ORDER NUMBER 02777 
900 THOMPSON SEEDLESS GRAPES VINE KING 
LABEL SHIPPED TO NEW YORK 8/11/79 ON AND 
ENGLAND TRUCK ARRIVED 8/16/79 FEDERAL IN- 
SPECTION TAKEN 2 PERCENT BROWN DISCOLORA- 
TION 2 PERCENT SPLIT 3 PERCENT WET AND 
STICKY 9 PERCENT SHATTERED 6 PERCENT GRAY 
MOLD ROT FAILS TO GRADE ACCOUNT OF CONDI- 
TION. WE ARE REJECTING THESE TWO LOADS 
BACK TO YOU, THE SHIPPER. YOU WILL HANDLE 
ALL FURTHER DISPOSITION. ALSO TO RECONFIRM 
OUR CONVERSATIONS OF 8/13 AND 8/14 OUR ORDER 
NUMBER 79786 YOUR ORDER NUMBER 02772 1500 
THOMPSON SEEDLESS GRAPES VINE KING LABEL 
SHIPPED TO NEW YORK ON A JERU TRUCK AR- 
RIVED 8/13 FEDERAL INSPECTION TAKEN 6 PER- 
CENT SHATTERED 4 PERCENT GRAY MOLD ROT IN 
VARIOUS STAGES FAILS TO GRADE ACCOUNT OF 
CONDITION AS PER OUR AGREEMENT NAGLEBERG 
IS HANDLING THIS LOAD FOR YOUR ACCOUNT. WE 
WILL RENDER A FULL ACCOUNTING AND REMIT 
THE PROCEEDS TO YOU AFTER SALE.” 


13. An informal complaint was filed on February 11, 1980, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges that all of the grapes were sold on a f.o.b. accept- 
ance final basis, that respondent accepted each of the loads of grapes 
but that respondent’s customers in each case rejected the grapes upon ar- 
rival at destination and that respondent arranged in each case for the 
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grapes to be handled on a consignment basis. Complainant seeks to re- 
cover the difference between the net proceeds of the resale on the first 
and third loads and the contract price as to such loads. As to the second 
load complainant actually received as net proceeds of the resale an 
amount slightly in excess of the original contract price, but, as complain- 
ant points out, no freight was deducted by the commission merchant 
Sklarz Produce Co. of Philadelphia, and complainant asserts that it has 
been billed by the trucking company for $3,000.00 in freight as to this 
load. Complainant seeks to recover $2,926.48 which would be the differ- 
ence between the original contract price and the actual net proceeds, as- 
suming $3,000.00 were deducted from the net proceeds received. 

Respondent asserts that each load of grapes was sold as U.S. No. 1 and 
that no “f.o.b. acceptance final” terms were applicable to any of the three 
sales. In addition respondent asserts that it was agreed in conversations 
between respondent’s employee J. Penny and complainant’s employee 
James Hakala, the two persons who negotiated the three sales, that com- 
plainant would take full and complete responsibility and liability for 
each of the three loads, and that this agreement had been entered into 
following a rejection of each of the three loads by respondent. 

James Hakala subsequently left the employment of complainant and 
on June 20, 1980, gave the following statement which was attached as 
an exhibit to respondent’s answer and also included in the Department’s 
report of investigation: 


VITA-GRO Farming Co. 
P.O. Box 1138 
Bakersfield, CA. 93302 


TO WHOM IT MAY CONCERN: 


On August 7 & 11, 1979, I was employed by General 
Brokerage Company of Los Angeles. I worked out of their 
Bakersfield office. While I was employed by General Bro- 
kerage Company, I sold three truck shipments of Thomp- 
son Seedless Grapes Vine King label to Stevco Incor- 
porated of Beverly Hills California. I shipped 1,500 lugs on 
August 7 on General Brokerage’s invoice #02772; 1470 
lugs on invoice #02776 and 900 on invoice #02777. The 
latter two shipments on August 11. I sold these grapes as 
U.S. #1 as to grade and condition. All three loads were re- 
jected in New York on arrival because of condition. When 
Stevco notified me by phone and also by mailgram, I as- 
sumed full and complete responsibility as General Broker- 
age Company’s representative and relieved Stevco of all 
liability whatsoever for the three shipments. The further 
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disposition and settlement of the shipment was entirely 
between General Brokerage and the various receivers I 
consigned them to. 


J. Hakala 


The above statement by James Hakala was not sworn to and there are 
several unexplained discrepancies between the statement and other 
facts which appear from the record. For instance Al Nagalberg & Co., 
Inc. made it clear in a letter to the Department of Agriculture on June 
18, 1980, that as to the two loads which it handled, complainant was not 
involved in their further disposition and settlement. Such letter states in 
relevant part as follows: 


On the load of August 7th, all communications were with 
Steve Gilfenbain of STEVCO. We bought the load from 
STEVCO and received all instructions from same. 


On the August 11th. load, we again spoke only to 
STEVCO. We were advised only that the load would be 
moved. The driver as I know it received his instructions via 
telephone. We had nothing to do with instructing the driv- 
er, nor any knowledge of where he was diverted or by 
whom. 


Most Sincerely, 
AL NAGALBERG & Co., Inc. 
JEFF NAGALBERG 


As to the last shipment of grapes, in which C. H. Robinson Company 
acted as broker between respondent and its two customers, the General 
Counsel of C. H. Robinson Company, Owen Gleason, stated in a letter to 
complainant’s counsel on April 22, 1980, in relevant part as follows: 


Shipment of both these commodities was made on 8/11/79 
and the goods arrived on the 16th. Upon arrival, both ship- 
ments failed to grade U.S. No. 1. Through telephone con- 
versations with Stevco and the buyers, an arrangement 
was worked out whereby the buyer would sell for the ac- 
count of the shipper. A Confirmation of Adjustment was 
mailed promptly on the 17th to all parties confirming that 
arrangement. 


On 8/16/79, Stevco’s invoice No. 79-798 was received in 
our New York City office. An exception letter was pre- 
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pared and immediately mailed to Stevco, Inc. to the effect 
that the invoice was incorrect because it indicated the mer- 
chandise was sold to C. H. Robinson. In reality, Robinson 
acted as Stevco’s broker in the transaction and invoiced the 
merchandise as an accommodation for Stevco’s account. 
Stevco was requested to reinvoice showing Robinson as the 
agent or broker on the invoice. 


Final account sales were received from Trombetta together 
with a check for two thousand two hundred and thirty five 
dollars and eight cents ($2,235.08). Our New York office 
remitted under Stevco’s instructions to General Brokerage 
Company on check No. 296351 as follows: . . . 


Final account sales from Popular were sent directly to 
Stevco. 


All contracts and conversations were between C. H. Robin- 
son, it’s customers and Stevco. Stevco was contacted when 
the goods did not grade and Stevco authorized the consign- 
ment to the buyers. 


The confirmation of adjustment referred to in the first paragraph 
quoted above was not included anywhere in the record. However, it is 
evident that the handling and disposition of the grapes after their ar- 
rival and rejection by respondent’s customers was between respondent 
and the broker C. H. Robinson rather than between the customers and 
complainant, as would appear from the statement by J. Hakala. 

There is another inconsistency inherent in the statement of Hakala 
which is nowhere explained in the record. Since Hakala was not only the 
salesman who acted in the three transactions on behalf of complainant 
but also the General Manager of complainant’s Bakersfield division, we 
can assume that the invoices sent by complainant to respondent were 
prepared under Hakala’s supervision and with his knowledge. However, 
such invoices nowhere state that any of the shipments of grapes were 
sold as U.S. No.1, and in addition there appears at the bottom of the in- 
voices in capital letters which are larger than any other printing on the 
invoice and which are highlighted by black background, the following 
statement: 


POSITIVELY NO ADJUSTMENTS PERMISSIBLE 
WITHOUT SELLERS WRITTEN MEMORANDUM. 
TERMS: PAY 7 DAYS NET FROM DATE OF INVOICE. 
ALL SALES F.0.B. ACCEPTANCE FINAL. 
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It would seem that if Hakala had sold the grapes as U.S. No. 1, such in- 
formation would have been included on the invoice since the invoice in- 
cludes such details as the brand name of the grapes and since the invoice 
is the only document constituting a memorandum of the sale between 
the parties. We conclude that the statement issued by Hakala and 
quoted above should be discounted. We also conclude that the subject 
grapes were sold without any specification as to grade. 

Respondent contends that the contracts did not contain the terms 
“fo.b. acceptance final.” However, respondent does not tell us what the 
terms of the contracts were nor even contend that the contracts were for 
a straight f.o.b. sale. We have often stated that a broker’s memorandum 
of sale is not the contract between the parties but merely evidence of the 
contract. See L. S. Taube & Co. v. Palmer, 38 A.D. 731 (1979). The same 
is true of contract terms states on an invoice. However in this proceeding 
the large print representations made on the invoice constitute the best 
evidence of what the actual agreement between the parties was. This is 
true because the statement of J. Hakala, in addition to being discredited, 
did not make any reference to the terms of the contracts, and because re- 
spondent failed to submit any statement by its employee J. Penny ad- 
dressing the subject of the terms of the contracts. While respondent de- 
nied that the terms of the contracts were f.o.b. acceptance final, it failed 
to substantiate such denial by submitting a statement by its own em- 
ployee who was the party who actually negotiated the contracts on re- 
spondent’s behalf. We conclude that the terms of the contracts in each 
instance were f.o.b. acceptance final. 

The statement by J. Hakala indicates that he entered into an agree- 
ment on complainant’s behalf with respondent after the arrival of each 
of the loads of grapes whereby complainant would assume full and com- 
plete responsibility for the grapes and relieve Stevco of all liability what- 
soever and that further disposition and settlement of the shipment 
would be entirely between General Brokerage and various receivers to 
which Hakala consigned the grapes. Respondent contends on the basis of 
this statement of Hakala and on the basis of the telegram sent by re- 
spondent to complainant on August 16, 1979, that there was a new con- 
tract entered into between the parties as to each of the loads of grapes 
after their arrival and rejection by respondent, which relieved respond- 
ent of all liability. However, the very section of Hakala’s statement 
which asserts that Stevco was relieved of all liability is the same section 
which is discredited by the actual facts as to how the three loads of 
grapes were subsequently handled. In addition a close analysis of the 
telegram sent on August 16, reveals only that respondent gave notice 
that it was rejecting the last two loads. As to the first load respondent 
does not state in the telegram that the load had been rejected, but re- 
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spondent does contend that it rejected such load in its answer. Complain- 
ant would have us construe the statement in the telegram as to the first 
load as merely a reflection of the fact that Nagalberg was to handle the 
load as complainant’s agent after the rejection by respondent. However, 
the words of the telegram indicate more than this. After quoting the fed- 
eral inspection and stating that the grapes failed to grade on account of 
condition, the telegram goes on to state “As per our agreement Nagal- 
berg is handling this load for your account. We will render a full ac- 
counting and remit the proceeds to you after sale.” The words “our agree- 
ment” obviously refer to an agreement between respondent and com- 
plainant and such an agreement would be unneccessary if complainant 
were merely disposing of the grapes after a rejection by respondent. In 
addition respondent undertakes in the telegram to itself render a full ac- 
counting and remit the proceeds to complainant after sale. We find that 
the wording of the telegram reflects that there was a new contract en- 
tered into after the arrival of the first load of grapes whereby complain- 
ant would accept the proceeds of Nagalberg’s sale as full settlement. We 
also find that neither the telegram nor the statement by Hakala fur- 
nishes sufficient evidence that such an agreement was entered into be- 
tween the parties relative to the last two loads of grapes. 
We have before found that the grapes were sold on an f.o.b. acceptance 
final basis. The regulations (7 CFR §46.43 (m) ) state that: 


“f.o.b. acceptance final” or “shipping point acceptance 
final” means that the buyer accepts the produce at 
shipping point and has no right of rejection. Suitable 
shipping condition does not apply under this trade term. 
The buyer does have recourse for a material breach of con- 
tract, providing the shipment is not rejected. The buyer’s 
remedy under this type of contract is by recovery of dam- 
ages from the seller and not by rejection of the shipment. 


Although we believe that evidence is lacking in this case of a material 
breach of contract at shipping point on the part of complainant, respond- 
ent would have no recourse for such material breach in this case since it 
rejected the subject grapes. See L. Gillarde Company v. Joseph Martin- 
elli & Company, Inc., 169 F.2d 61 (1st Cir. 1948). We find that respond- 
ent is therefore liable to complainant for the full purchase price of the 
second two loads of grapes. 

We have before found that the telegram is indicative of an agreement 
between complainant and respondent as to the first load of grapes 
whereby complainant would accept in full settlement the net proceeds of 
the resale of such grapes by Nagalberg. Complainant contends that it 
should not be bound by this telegram, even though it issued no response 
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to such telegram, because the telegram was sent to its Bakersfield office 
and not to its general office in Los Angeles. However, the party who ne- 
gotiated the contract on behalf of complainant, J. Hakala, was general 
manager of the Bakersfield office. This is shown by a copy of complain- 
ant’s listing in the Red Book which was furnished by complainant as an 
exhibit to complainant’s statement in reply. The fact that J. Hakala is 
listed as general manager of the Bakersfield division of complainant’s 
company is also more than adequate answer to complainant’s other con- 
tention that Hakala did not have authority to bind complainant to a 
settlement agreement. This is true even though the bottom of complain- 
ant’s memorandum contained the words POSITIVELY NO ADJUST- 
MENTS PERMISSIBLE WITHOUT SELLER’S WRITTEN MEMORAN- 
DUM. Although such words might be indicative of a company policy 
that Hakala could not bind the company without issuing a written 
memorandum, they do not indicate that Hakala could not bind the com- 
pany, and there is no showing that the invoice on which this statement 
was contained reached respondent prior to the settlement agreement be- 
ing entered into. Thus there is no evidence that respondent was aware 
that a written memorandum had to be issued, and certainly, in view of 
the practices within the industry, the general manager of a company’s 
division, who had the authority to negotiate a sale, would have apparent 
authority to enter into a binding verbial settlement agreement. We find 
that respondent is not liable to complainant for any additional amount 
as to the first load of grapes. 

We now come to the problem presented by complainant’s claim rela- 
tive to the second load of grapes for which complainant received net pro- 
ceeds in an amount that was $73.52 in excess of the contract price. Com- 
plainant claims that after the grapes were rejected by respondent’s cus- 
tomer Al Nagalberg respondent diverted the load of grapes to Sklarz 
Produce Company in Philadelphia to be handled on consignment. The 
record bears out complainant’s claim in this regard. Complainant also as- 
serts, and the accounting issued by Sklarz shows, that no freight was de- 
ducted from the net proceeds when Sklarz forwarded such proceeds to 
complainant. Complainant has submitted an invoice dated September 
26, 1979, from Thompson & Jerue Truck Brokers, Inc. of Pharr, Texas, 
billing complainant for $3,000.00 in freight applicable to the second 
load of grapes. Complainant’s counsel, however, subsequent to the filing 
of briefs, stated in response to an inquiry from the Presiding Officer, 
that complainant had not paid the freight bill. It is of course clear that 
someone should be liable to the trucking company for the freight and 
that such freight is usually paid by the receiver. 

Complainant has been paid $73.52 in excess of the contract period. 
Thus respondent’s obligation to complainant, as here determined, has 
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been discharged. Since respondent is primarily obligated to pay such 
freight as the purchaser of the produce, we doubt that complainant 
would be forced to pay such freight in a civil action, at least, apart from 
a showing that respondent was unable to pay such freight. We therefore 
see no reason to order respondent pay complainant the $3,000 freight 
charges since apparently respondent owes such amount to the trucking 
company and not to complainant. It is also apparent that the amounts 
which we have previously found to be due complainant from respondent 
should be reduced by the $73.52 overpayment. 

We have before found that respondent is liable to complainant for the 
full contract price of the third load of grapes or $7,515.00, less the total 
of the net proceeds of $5,650.38 received by complainant relative to 
such third load, or a balance of $1,864.42. This balance should be re- 
duced by $73.52 to $1,790.30. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $1,790.30, with interest thereon at the rate 
of 13% per annum from September 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,933) 


KIRK PRODUCE, INC. v. BRUNO DISPOTO COMPANY. PACA Docket No. 
2-5604. Decided September 18, 1981. 


Broker, authority of—Unauthorized allowances, liability for— 
Counterclaim for brokerage fees, granted 


Where respondent exceeded its authority in making allowances where no state of emer- 
gency existed to justify making such allowances, respondent broker is liable to com- 
plainant the amount of the unauthorized allowances, less respondent’s counterclaim 
for brokerage fees. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,264.00 in connection with the 
sale of two shipments of strawberries in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability. 
Respondent also filed a counterclaim for $682.80 for brokerage fees in 
connection with the subject matter of the complaint. 

An oral hearing was held in Bakersfield, California, on January 13, 
1981, at which neither party was represented by counsel. At the hear- 
ing, one witness testified for complainant and one for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kirk Produce, Inc., is a corporation whose address is 
220 North Atchinson Street, Anaheim, California. At the time of the 
transactions involved herein, complainant was licensed under Act. 

2. Respondent, Bruno Dispoto Company, is an individual, Bruno Dis- 
poto, whose address is P.O. Box 1148, Delano, California. At the time of 
the transactions involved herein, respondent was licensed under the Act. 

3. On May 9, 1979, complainant, by oral contract, sold a quantity of 
strawberries to each of two buyers, United Fruit and Vegetable Co., Inc. 
(hereinafter, “United”), Kansas City, Missouri, and Roland Brokerage 
Co. (hereinafter, “Roland”), Minneapolis, Minnesota, utilizing respond- 
ent as a broker. Respondent also utilized a broker, D. J. Forry Company, 
(hereinafter, “Forry”), San Rafael, California, with whom respondent 
had agreed to split any brokerage received. To United, complainant sold 
2,304 trays of strawberries at $3.75 per tray f.o.b. plus $.40 per tray 
cooling and $20.00 Ryan, or $9,581.60, less $.20 per tray brokerage, or 
$460.80. To Roland, complainant sold 768 trays of strawberries at $3.50 
per tray f.o.b. plus $.40 per tray cooling and $20.00 Ryan, or $2,938.20, 
less $.25 per tray brokerage for 576 trays, or $144.00. 

4. On May 9, 1979, complainant shipped 2,304 flats of strawberries 
by truck, in interstate commerce to United, where they arrived on May 
11, 1979. 

5. On May 11, 1979, the 2,304 flats of strawberries were subjected to 
a federal inspection which revealed as follows, in pertinent part: 
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Temperature 
of Product: At rear doors: Top: 35°F. Bottom: 35°F. Various locations re- 
mainder of load: 35 to 38°F. 


Condition: Each lot: Mostly ripe and firm and fairly bright. Calyxes fresh 
and good green color. From 12 to 60% average 29% serious dam- 
age by soft, bruised, wet and/or leaking berries. From 2 to 12% in 
most samples, many none average 3% decay. Gray Mold Rot gen- 
erally in advanced stages. 


6. On approximately May 12, 1979, Bruno Dispoto, president of re- 
spondent, called David Kirk, president of complainant, and they dis- 
cussed the 2,304 flats of strawberries sold to United. Dispoto informed 
Kirk that there were problems with the strawberries. However, Kirk 
never granted authorization to respondent to make any allowances to 
United. 

7. Respondent granted an allowance to United on its contract price 
with complainant in the amount of $1.00 per flat, or $2,304.00 less 
than the original contract price. Such allowance was never authorized 
by complainant. 

8. On May 9, 1979, complainant shipped 768 flats of strawberries by 
truck, in interstate commerce to Roland, where they arrived on May 
11, 1979. 

9. On May 11, 1979, the 768 flats of strawberries were subjected to a 
federal inspection which revealed as follows, in pertinent part: 


Temperature 
of Product: Various points 37° to 38° F. 


Condition: Generally ripe and firm. Fairly bright to bright. In approximately 
1/2 of samples none, in remainder 3 to 40% average 5% soft or 
bruised and leaking occurring heaviest in top layer samples, in 1/2 
of samples no decay, remainder 3 to 15% average 2% Gray Mold 


Rot. 


10. On approximately May 12, 1979, and May 25, 1979, Dispoto and 
Kirk had telephone conversations concerning the 768 flats of strawber- 
ries sold to Roland. However, during the course of these conversations, 
complainant never authorized respondent to grant any allowance to 
Roland. 

11. Respondent granted an allowance to Roland in the amount of 
$1.25 per flat, or $960.00 less than the original contract price between 
Roland and complainant. Such allowance was never authorized by com- 
plainant. 

12. The amount remitted by United and Roland for the two loads of 
strawberries involved herein totaled $3,264.00 less than the original 
contract price for the strawberries. 
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13. An informal complaint was filed on August 27, 1979, which was 
within nine months from when the causes of action herein accrued. 

14. A timely counterclaim based on the factual circumstances set 
forth in the complaint was filed on April 30, 1980. 


CONCLUSIONS 


Complainant claims that respondent exceeded its authority by making 
unauthorized allowances to United Fruit and Produce Company, Inc. 
(hereinafter, “United”), Kansas City, Missouri, and Roland Brokerage 
Company (hereinafter “Roland”), Minneapolis, Minnesota, to whom com- 
plainant sold strawberries with respondent acting as the broker along 
with D. J. Forry Company (hereinafter “Forry”), San Rafael, California. 
Respondent denies these allegations, contending that complainant was 
aware that allowances were needed because of the poor condition of the 
strawberries on their receipt by the buyers, and that complainant ac- 
cepted the terms of such allowances. 

Generally, an agent is liable to his principal for any unauthorized al- 
lowance the agent may grant to the buyer. McRae v. R. Patt Brokerage, 
Inc., 20 A.D. 1176 (1961); Walter B. Adam v. Joe Phillips, Inc. 31 A.D. 
1200 (1972). However, where an agent is faced with a necessity of dis- 
posing promptly of a perishable agricultural commodity, an emergency 
exists which justifies the use of his own judgment in adjusting the price 
with the buyer in order to induce acceptance of the shipment. Anony- 
mous, 4 A.D. 46 (1945). 

The first issue which must be resolved is whether respondent has 
made unauthorized allowances, as complainant has alleged. There is 
documentary evidence indicating that allowances were agreed to by re- 
spondent and Forry, with each of the buyers. A document entitled 
“Standard Memorandum of Sale” purportedly issued by Forry in connec- 
tion with the sale to United, says “$1.00 adjustment finalized 5-18-79 
due to condition on arrival berries failed to grade U.S. one.” (Report of 
Investigation, Exhibit No. 4f). Another document entitled “Confirma- 
tion of Price Adjustment”, purportedly issued by Forry in connection 
with the sale to Roland, states “5/11 Reported inspection to Bruno 
Dispoto, and he agreed that berries had to be moved fast, and buyer to be 
protected. 5/18 Buyer wanted $1.75 adjustment each flat. Final settle- 
ment was basis $1.25, and reported to Dispoto. Buyer to include copy of 
Inspection with remittance.” (Report of Investigation, Exhibit No. 16). 
However, there is no documentary evidence containing complainant’s 
authorization to respondent to give allowances to the buyers. In addi- 
tion, in the course of the hearing, although Dispoto alleged that he in- 
formed complainant on May 12, 1979, of the condition problems present 
in the load to United (transcript at 54, 58) and in the load to Roland 
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(transcript at 60), he never stated that complainant actually authorized 
him to make price adjustments with the buyers. 

Complainant’s claim that it did not authorize respondent to make al- 
lowances is supported by Kirk’s testimony at the hearing. He testified 
that Dispoto called him on May 15, 1979, concerning problems with the 
shipment to United, but that he told Dispoto “I absolutely won’t give any 
allowances and if there is a problem I want to fight it.” (transcript at 26). 
Kirk also testified that about ten days later, Dispoto called about trouble 
with the load to Roland (transcript at 26), but Kirk insisted that he did 
not give Dispoto any authority to issue allowances (transcript at 37). 

Therefore, in light of the existence of evidence supporting complain- 
ant’s position and the absence of evidence supporting the position of re- 
spondent, we are convinced that complainant did not authorize respond- 
ent to give allowances on the shipments to United and Roland. 

The next question is whether the circumstances surrounding the two 
loads upon their delivery were such that a state of emergency existed, 
which would justify respondent’s making allowances in order to induce 
acceptance, despite the lack of authorization from complainant. 

With respect to the strawberries shipped to United, the results of the 
inspection taken on May 11, 1979, at United’s place of business (Finding 
of Fact 5) show severe condition problems, indicating that it was impera- 
tive that they be quickly sold. Therefore, if respondent had been unable 
to immediately contact complainant and had been forced to rely on his 
own judgment, we could very well hold that respondent would have been 
justified in making an allowance to United due to the existence of an 
emergency situation. However, as Dispoto has testified (transcript at 
58), he called complainant on May 12, 1979, the day after arrival, and 
stated that there were problems with the strawberries, but did not at 
that time receive any authorization from complainant to make an allow- 
ance (Finding of Fact 6). Respondent was thus not in a position where he 
was required to use his own judgment, as complainant was apprised of 
the relevant circumstances as of June 12, 1979, but decided not to auth- 
orize an allowance. Respondent, therefore, exceeded his authority by 
granting an allowance to United on behalf of complainant. 

Regarding the shipment to Roland, the inspection of May 11, 1979, at 
Roland’s place of business shows considerable condition defects in cer- 
tain parts of the load, and little or no defects in other parts (Finding of 
Fact 9). Overall, we cannot conclude that the condition of those straw- 
berries could have constituted an emergency, even if circumstances were 
such as to warrant respondent in making his own judgment on the ques- 
tion of granting an allowance. 

We have concluded that respondent was not justified by emergency 
conditions to make allowances to United and Roland on his own initia- 
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tive, without complainant’s authorization. Having done so, respondent is 
liable to complainant for the amount of the unauthorized allowances; 
$1.00 per flat for the 2,304 strawberries sold to United, or $2,304.00, 
and $1.25 per flat for the 768 flats of strawberries sold to Roland, or 
$960.00, a total of $3,264.00. Respondent has presented evidence in the 
form of invoices dated May 11, 1979, supporting its counterclaim for 
brokerage fees of $682.80. Respondent’s counterclaim will, therefore, be 
granted, reducing complainant’s award to $2,581.20. Respondent’s 
failure to pay this sum to complainant is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 

Although complainant, as the prevailing party, is entitled to an award 
of fees and expenses, it has not filed a claim therefor. Thus, no award of 
fees and expenses will be made. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $2,581.20 with interest thereon at the rate 
of 13% per annum from June 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20, 934) 


E.C. MITCHELL v. I G A FooD Mart, INC. PACA Docket No. 
2-5624. Decided September 18, 1981. 


Guarantee of payment, failure to prove—Dismissal 


Where complainant failed to prove respondent guaranteed payment of the acccunts in 
question, and where respondent had no authority to guarantee payment of such ac- 
counts, the complaint is dismissed. Respondent is awarded reparation for fees and 
expenses. 


George L. Aubrey, Presiding Officer. 


Anthony J. Lumbis, Wilkes-Barre, Pa., for complainant. 
Timothy E. Foley, Scranton, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
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in the amount of $42,105.70 against respondent in connection with 
transactions in interstate commerce involving the purchase and sale of 
several lots of produce (fresh fruit) in June, July and August of 1979, 
and an alleged guarantee of payment therefor by respondent. Although 
the transactions occurred within the State of Pennsylvania all the prod- 
ucts involved were grown outside of that state. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying most of the material allegations in 
the complaint. Subsequently, respondent filed an amended answer rais- 
ing certain affirmative defenses. Respondent’s motion to file this 
amended answer was granted by the Presiding Officer. 

An oral hearing was held at Stroudsburg, Pennsylvania, on April 22, 
1981, at which both parties were represented by counsel. Two witnesses 
testified on behalf of complainant, and three on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Frederic Edward Mitchell, doing 
business as a sole proprietorship under the name of E. C. Mitchell, en- 
gaged in the wholesale fruit and produce business. The address of the 
firm is 43 Conyngham Avenue, Wilkes-Barre, Pennsylvania. 

2. Respondent is a corporation whose address is 905 Main Street, 


Stroudsburg, Pennsylvania. Respondent operates six retail food stores in 
northeastern Pennsylvania. At the time of the transactions described 
herein respondent was licensed or subject to license under the Act. 

3. Complainant and respondent began doing business with each other 
around 1977. At that time, complainant was selling mostly fruit to re- 
spondent; that is, California and Florida citrus, and other western fruit 
products. Initially these products were purchased by respondent from 
complainant directly, either by respondent’s produce supervisor or by 
individual store managers. The merchandise would be shipped by com- 
plainant and billed to respondent’s stores on a weekly basis. This 
straightforward arrangement continued until June of 1979 without inci- 
dent. 

4. In December of 1978 respondent entered into an agreement or 
“sublease” with a wholesale food distribution firm known as Royal Swan 
Foods, Inc. (hereinafter “Royal Swan”), under the terms of which re- 
spondent subleased part of a warehouse in Dallas, Pennsylvania, already 
ieased by Royal Swan from another firm. The terms of this agreement 
were that respondent would pay a fixed monthly rental for the space it 
would utilize, and also would purchase merchandise from Royal Swan at 
an average cost of $100,000.00 per week for the period February 1, 
1979, to January 31, 1980. In order to comply with the terms of this 
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agreement it then became necessary for respondent to restructure its 
wholesale purchasing operations. 

5. Around the middle of June 1979, Mr. Benjamin R. Kaiser, respond- 
ent’s produce supervisor, approached Mr. Mitchell about a new method 
of transacting business. He proposed that IGA would no longer take the 
billing on any of the fruit sold by Mr. Mitchell. Instead, complainant 
would deliver all the products selected by Mr. Kaiser to Royal Swan. 
That is, all purchases would be delivered directly to the Royal Swan 
warehouse, and Royal Swan would take the billings; i.e., would purchase 
the products in its own name. Mr. Kaiser pointed out at that time that 
other firms were being asked to do this because IGA was consolidating 
its purchases through Royal Swan. Mr. Kaiser explained to Mr. Mitchell 
that he could expect a larger volume of business because centralizing 
purchases through Royal Swan would enable all of the IGA Stores to 
have access to the same merchandise. At that time Mr. Mitchell ex- 
pressed some reluctance about billing Royal Swan, but after receiving 
certain assurances from Mr. Kaiser, he agreed to the arrangement. 

6. Between June 15, 1979 and August 1, 1979, complainant made 14 
deliveries of fruit to Royal Swan. These products were chosen by Mr. 
Ben Kaiser and consisted of Florida or California citrus, Georgia and 
Carolina peaches, Washington cherries and apples, and plums and necta- 
rines from California, and one lot of cider—a nonperishable commodity. 
Complainant billed Royal Swan on a weekly basis. These billings were 
for $545.00 on June 15, $13,143.50 on June 30, $6,972.50 on July 6, 
$5,562.50 on July 18, $6,989.50 on July 20, $3,662.50 on July 27, and 
$5,641.05 on August 3, 1979, for total billings of $42,516.55. No part of 
this amount has been paid to complainant by Royal Swan. 

7. Approximately three weeks after Mr. Kaiser’s first order for Royal 
Swan, Mr. Mitchell complained to Mr. Kaiser about Royal Swan’s failure 
to pay its bills. At an unknown time and date Mr. Kaiser discussed the 
matter with Royal Swan’s controller, who assured him that the checks 
for complainant’s outstanding invoices were “being put in the mail.” 

8. In August 1979, Royal Swan entered into a Chapter 11 bankruptcy 
proceeding. Respondent IGA has made complete payment to Royal Swan 
for all goods ordeied and received from that firm. Royal Swan has made 
no payments in any amount to complainant. 

9. Complainant filed an informal complaint with the Department on 
January 9, 1980, within nine months of the accrual of his alleged cause 
of action. This was followed by a formal complaint received on May 20, 
1980. 
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CONCLUSIONS 


The complaint states two theories of the case. The first is that the 
transactions were always sales to respondent IGA rather than to the in- 
termediary Royal Swan. The second theory is that the sales may have 
been to Royal Swan, but that IGA, in the person of Mr. Kaiser, guaran- 
teed payments therefor to the seller. Mr. Mitchell’s testimony at the 
hearing was somewhat inconsistent because, to a certain extent, he at- 
tempted to support both theories. 

The first theory, i.e., that these were direct sales to IGA, can be sum- 
marily disposed of. The product in every case was delivered to and billed 
to Royal Swan. This is unequivocally shown by complainant’s own docu- 
mentation. Complainant has not shown that all of the produce shipped 
to Royal Swan ultimately reached IGA at all. Mr. Kaiser testified that 
part of it did and part of it did not. Some of it may have gone to other 
Royal Swan customers. To the same effect was the testimony of Royal 
Swan’s chief executive officer, Mr. Irwin Hertz. We conclude that the 
sales in question were made to Royal Swan, not to respondent. 

On the second theory, Mr. Frederick E. Mitchell testified that Mr. 
Kaiser guaranteed payment of the Royal Swan sales by IGA. To the 
same effect was the testimony of his son and general manager Edward 
C. Mitchell III. Mr. Kaiser maintains that this was not the case. Accord- 
ing to Mr. Kaiser, the most that he promised on behalf of IGA was that it 
would use its financial hold on Royal Swan to exert pressure on Royal 
Swan to pay its invoices. Also Mr. Stanley Zuba, respondent’s president, 
testified that Mr. Kaiser had been given no authority by the corporate 
officers to guarantee payment of these accounts. 

Here there were no disinterested witnesses, and the weight of the evi- 
dence adduced by both parties is substantially equal. This case, like simi- 
lar ones in the past, must be decided on a burden of proof basis. Com- 
plainant had the burden of proving a specific payment guaranteed by the 
preponderance of the evidence. Ralph Dauito & Sons, Inc. v. Gratz & 
Utter, 40 A.D. 127 (1981), and citations therein. Since complainant has 
failed to carry that burden, the complaint must be dismissed. 

As the prevailing party respondent is entitled to an award of the 
amount of its reasonable fees and expenses under authority of section 7 
of the Act (7 U.S.C. §499g). Respondent has submitted a claim for such 
fees and expenses in the amount of $3,820.40, which is allowable except 
for attorney's fees for briefing and preliminary research amounting to 
$1,900.00. These are not allowable because not associated with the hear- 
ing. Accordingly, respondent is entitled to a reparation award of 
$1,920.40. 
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ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order, complainant shall pay 
to respondent as reparation the amount of $1,920.40, with interest 
thereon at the rate of 13% per annum from that date until paid. 

Copies of this Order shall be served upon the parties. 


(No. 20,935) 


APPLEX, INC. v. GENERAL COMMERCE CORP. PACA Docket No. 
2-5729. Decided September 29, 1981. 


Acceptance—Breach of contract, failure to prove—Reparation awarded 


Where respondent accepted the subject produce and failed to prove a breach of contract by 
complainant, respondent is liable for the full invoice amount, less monies already re- 
mitted. 


George L. Aubrey, Presiding Officer. 
Nicholas Daimer, FE] Granada, Calif., for complainant. 
Gilbert E. Maines, Fremont, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $7,275.00 in connection with a 
transaction in interstate commerce involving three truck shipments of 
apples from the state of Washington to Oakland, California, for export. 

A copy of the formal complaint was served upon respondent, which 
filed an answer thereto admitting some of the material allegations in the 
complaint, but denying that the product shipped was the kind, quality, 
grade and size called for in the oral contract between the parties. In its 
answer respondent also alleged that some of the product (469.6 cartons) 
was found to be crushed and/or decayed upon receipt and inspection. 

Although the amount claimed as damages in the complaint is in excess 
of $3,000.00, the parties have waived an oral hearing. Therefore the 
shortened procedure set out in the PACA Rules of Practice at 7 CFR 
§ 47.20 is applicable. Under this procedure the pleadings of the parties, 
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if verified, are considered as evidence in the case, as is the Department’s 
report of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant filed an 
opening statement, but respondent did not file an answering statement. 
Complainant attempted to file a document identified as a “statement in 
reply.” The presiding officer received it, but only as in the nature of a 
brief without giving it evidentiary effect. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. 818, Half Moon 
Bay, California. 

2. Respondent is a corporation whose address is 840 Hinckley, Bur- 
lingame, California. At the time of the transaction described herein re- 
spondent was not licensed, but was operating subject to licensing under 
the Act. 

3. On or about November 30, 1979, complainant and respondent en- 
tered into an oral contract of sale for three truckloads of extra fancy red 
delicious apples at a price of $14.55 per carton, f.o.b. Oakland, Califor- 
nia dock. On the afternoon of the same day the apples procured for this 
contract by complainant received USDA inspection at the premises of its 
supplier, Evans Fruit Company, in Tasker, Sdg., Washington. Results of 
the inspections of these three lots apples, as shown on official USDA in- 


spection certificates, are as follows: 


Lot No. E 18084 
Apples: 


Red Delicious. 1120 tray pack cartons. TOP RED BRAND. 
Size 80s to 113s noted. Approx. 90% show 90% to full red 
color. Grade defects average within tolerance. Generally 
firm ripe, few firm. No decay. U.S. EXTRA FANCY. 


Meets U.S. Condition Standards for Export. 

Meets the Requirements of Export Apple and Pear Act. 
Lot No. E 18085 

Apples: 


Red Delicious. 1065 tray pack cartons. TOP RED BRAND. 
Size 80s to 113s noted. Approx. 85% show 90% to full red 
color. Grade defects within tolerances. Mostly firm ripe, - 
some firm. No decay. U.S. EXTRA FANCY. 


Meets U.S. Condition Standards for Export. 
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Meets the Requirements of Export Apple and Pear Act. 
Lot No. E 18086 
Apples: 


Red Delicious. 1015 tray pack cartons. TOP RED BRAND. 
Size 50s to 113s noted. Approx. 83% show 90% to full red 
color. Grade defects average within tolerances. Mostly 
firm ripe, some firm. No decay. U.S. EXTRA FANCY. 


Meets U.S. Condition Standards for Export. 
Meets the Requirements of Export Apple and Pear Act. 


4. Three truckloads of these apples were loaded and shipped from 
Evans Fruit Company in Tieton, Washington in trucks supplied by a 
firm known as Gordon’s Fast Freight, Inc. of Tacoma, Washington. 
These consisted of one truckload on November 30, 1979, containing 
1,120 boxes; and two trucks on December 1, 1979 containing 1,015 and 
1,065 boxes. All three trucks proceeded to the Oakland dock and were 
unloaded at unknown times and dates. Subsequently all apples were re- 
loaded on the vessel President Tyler for shipment to Taiwan. 

5. On or about December 7, 1979 complainant invoiced respondent 
for 3,200 “Ex Fcy Red Delci 80/113s” @ $14.55 for a total invoice 
amount of $46,560.00. At an unknown time and date respondent re- 
mitted $39,285 to complainant as payment for this invoice, leaving a 
balance due of $7,275.00. 

7. Complainant filed an informal complaint with the Department on 
September 2, 1980, within nine months of the accural of its alleged 
cause of action. This was followed by a formal written complaint on No- 
vember 17, 1980. 


CONCLUSIONS 


Respondent’s answer contained a formal denial that it accepted the 
product at the Oakland dock. However, respondent did not offer any 
affidavits opposing complainant’s opening statement which alleges that 
respondent’s agents unloaded the truck and reloaded the product on the 
designated export vessel. It is not too clear exactly what happened to the 
apples after unloading at the Oakland dock. The shipping documents at- 
tached to complainant’s opening statement show that all three lots were 
consigned to a firm in Oakland called Oneonta Trading Company for ex- 
port to Taiwan. Presumably this firm was acting as the agent of respond- 
ent in taking custody of the product and seeing to its loading on the 
designated vessel. In any event, complainant’s opening statement alleges 
acceptance of the apples by respondent at the dock. Since this statement 
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was not subsequently challenged in the record, we conclude that it cor- 
rectly states the facts. 

Having accepted the product, respondent is liable for the contract 
price unless it can prove a breach of contract. Here there is no proof of 
any breach by complainant. Complainant for some reason attached to its 
own statement a document which appears to be an inspection certificate 
from a firm in Taiwan dated January 2, 1980 for an inspection of 3,200 
cartons of Extra Fancy Red Delicious Washington State apples marked 
“Top red.” This document shows 207.7 cartons as slightly crushed, and 
323.6 cartons as decayed. The document is of little value as evidence be- 
cause it is not selfproving and is not introduced in affidavit form. Also it 
does not substantiate the statement in respondent’s answer to the com- 
plaint that 469.6 cartons were “crushed and/or decayed.” 

Even if respondent had proved conclusively that there was some dam- 
age to the product upon arrival at Taiwan, this would not prove that the 
damage was caused before delivery of the product to the Oakland dock. 
In fact it would seem more likely that the cartons were crushed during 
ocean transit. 

Having accepted the product and having failed to prove any breach of 
contract or warranty on the part of complainant, respondent is liable for 
the full invoice amount of $46,560.00 less its part payment of 
$39,285.00, for a net balance due of $7,275.00. Respondent’s failure to 


pay this amount to complainant is a violation of section 2 of the Act for 
which reparation should be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the amount of $7,275.00 with interest 
thereon at the rate of 13 percent per annum from January 1, 1980 until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,936) 


MUTUAL VEGETABLE SALES v. SANSONE PRODUCE, INC. PACA Docket 
No. 2-5736. Decided September 30, 1981. 


Modification of contract—Protection against losses—Reparation awarded 


Where it is concluded there was a modification of the contract, whereby respondent would 
accept the lettuce on consignment and complainant would reimburse respondent for 
any losses. Respondent’s failure to remit the net proceeds, less deductions for losses, 
is a violation of section 2 of the Act for which respondent shail pay complainant as 
reparation. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,718.75 in connection with a 
transaction, in interstate commerce, involving a shipment of lettuce. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served upon both parties. Respondent filed an answer admitting liability 
to complainant in the amount of $551.67 but denying any further liabil- 
ity. On March 31, 1981, an order requiring payment of this undisputed 
amount was issued. 

Since the amount claimed as damages did not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
parties were given the opportunity to file further evidence in the form of 
sworn statements. Complainant filed an opening statement, respondent 
an answering statement, and complainant a statement in reply. Each 
party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is an association whose 
mailing address is P.O. Box 1996, Salinas, California 93902. 

2. Respondent, Sansone Produce, Inc., is a corporation whose mailing 
address is 814 Scott Street, Memphis, Tennessee 38112. At all pertinent 
times, respondent was licensed subject to the Act. 
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3. On or about September 11, 1980, in the course of interstate com- 
merce, complainant, by oral contract, sold respondent 275 cartons of 
“King O’ Hearts,” 24’s lettuce, a perishable agricultural commodity, at 
an F.O.B. price of $5.50 per carton, plus 60¢ per carton for cooling and 
15¢ per carton for brokerage, for a total F.O.B. price of $1,718.75. The 
contract was negotiated by C. H. Robinson Company, a broker located at 
Memphis, Tennessee. 

4. The lettuce was shipped from Salinas, California, on a truck oper- 
ated by Bluff City Transportation, Memphis, Tennessee, on September 
12, 1980, along with 20 cartons of Snap Beans and 50 cartons of Sweet 
Pepper which were not shipped by complainant. The Bill of Lading 
covering the lettuce suggested that the truck temperature be maintained 
at 33-36°F. The truck arrived at respondent’s location on September 15, 
1980. On September 15, 1980, at about 3:00 p.m., a Federal inspection 
was conducted. The “Condition of [the] Pack” was noted as “Tight in 
layers.” The “Temperature of [the] Product” is noted as follows: “In vari- 
ous containers in applicant’s warehouse refrigerated room Snap Beans 
43°F.; Sweet Pepper 43°F.; Lettuce 43-52°F.” The “Condition” of the 
lettuce was noted as follows: 


Lettuce: Heads or portions of heads not affected by condition, defects are 
fresh and crisp. 

Head leaves: Damage by Tipburn in most cartons 1 to 3 heads, some none, 
average 6%. Damage by Russet Spotting in most cartons 1 to 6 
heads, some none, average 11%, including in most cartons none, 
many 2 to 4 heads, average 4% serious damage. No decay in most 
cartons, many 1 to 6 heads, average 4% Bacterial Soft Rot and 
Gray Mold Rot, mostly early stages at butt areas. 


5. Subsequent to the inspection, the respondent immediately notified 
the broker. C. H. Robinson Company, of the condition of the lettuce. The 
broker, in turn, called complainant and spoke to Mr. Ken Wolf, a sales- 
man with the association. According to the broker: 


At 5:30 p.m., Mr. Wolf, in response to the inspection, told 
us to have Sansone handle the lettuce and Mutual would 
protect against his loss. At no point in time did he indicate 
any problem or make any comment regarding the tempera- 
ture of the product or the fact that he felt that the tem- 
peratures were excessive and therefore, Mutual would con- 
sider it to be a truck claim. 


zxkkekekkk xk 


On October 8, 1980, we informed Mr. Wolf of Mr. San- 
sone’s return and told him at that time that a remittance 
had already been made by Tony Sansone and that he would 
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be receiving the check by the first of the following week. 
Ken thought that the deduction was excessive, inasmuch 
as he felt that Sansone should not have deducted the cost 
of the inspection nor the freight on the 60 cartons that 
were damaged. He stated that he would call us when he re- 
ceived the paperwork and Sansone’s check. This was the 
last conversation we had with Mr. Wolf or anyone at Mu- 
tual Vegetable Sales. 


6. C. H. Robinson Company issued a “Confirmation of Adjustment” 
on September 15, 1980, which provides as follows: 


INSPECTION SHOWS TEMP 43-50° 1-3 HDS SOME 
NONE AVG 6% TIPBURN RUSSET SPOTTING DAM- 
AGE 1-6 HDS SOME AVG. 11% INC. SERIOUS DAM- 
AGE 2-4 HDS. AVG 4%. MST CTNS NONE MANY 1-6 
HDS AVG. 4%. BACTERIAL SOFT ROT & GRAY MOLD 
ROT AT BUTT ENDS. PER KEN WOLF—OK FOR SAN- 
SONE TO HANDLE, WILL PROTECT AGAINST LOSS. 


7. Of the 275 cartons of lettuce, respondent sold 215 for a total of 
$1,910.50. The remaining 60 cartons were dumped. Freight on the 275 
cartons was $756.25. Respondent submitted a timely accounting to com- 
plainant along with a remittance of $553.00. 

8. A complaint was filed on December 29, 1980, which was within 
nine months after cause of action herein accrued. 


CONCLUSIONS 


The determinative issue in this matter is whether complainant agreed 
to an adjustment as to the 275 cartons of lettuce. Complainant’s sales- 
man denies authorizing any adjustment. But the broker involved, C. H. 
Robinson Company, in a November 12, 1980, letter to complainant's rep- 
resentative as well as in its September 15, 1980, “Confirmation of Ad- 
justment,” took a contrary position. For example, the latter document 
provides: “PER KEN WOLF—OK FOR SANSONE TO HANDLE. WILL 
PROTECT AGAINST LOSS.” Inasmuch as the broker, which is a third 
party, has nothing to be gained by a decision in favor of either party, we 
must conclude that its views on the facts should be accepted over the 
biased views of a party. Further, it is noted that the complainant denies 
receiving the broker’s “Confirmation of Adjustment” until it was in- 
cluded in the Department’s report of investigation. However, it did not 
raise this issue until the time for the filing of its Statement in Reply (six 
months after service of the report of investigation) and eight months 
after its receipt of the November 12, 1980, letter from the broker, C. H. 
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Robinson Company, which also confirmed that complainant had agreed 
to adjust the load. 

We, therefore, conclude based on all the evidence submitted by the 
parties and contained in the Department’s report of investigation that 
the parties agreed to modify the originai contract as follows: respondent 
will accept the lettuce on consignment and complainant will reimburse 
respondent for any loss. 

Subsequent to its handling of the lettuce, from which it received a 
total of $1,910.50, respondent remitted $553.00 to complainant along 
with an accounting. (It is noted that complainant rejected this remit- 
tance and that, on March 31, 1981, an order requiring respondent to pay 
complainant $551.67 was issued.) At that time, and in this proceeding, 
complainant objected to some of respondent’s deductions from the pro- 
ceeds as excessive. In this regard, we disallow $316.00 claimed by re- 
spondent as “Storage and delivery charges at $1.15 per carton,” as not 
proven as an expense by respondent, as not contemplated by the parties, 
and as excessive in view of respondent’s 15% handling charge (or com- 
mission) of $286.58. The latter charge we hold is an authorized deduc- 
tion. Cal. Fruit v. Tree Fresh, 31 Agric. Dec. 271 (1972). Also authorized 
as a deduction is the $756.25 incurred as a transportation expense. 
Thus, respondent should have remitted $867.67 to complainant 
($1,910.50 less $1,042.83 ($286.58 plus $756.25) ). We find that its fail- 
ure to remit this amount is a violation of section 2 of the Act for which 
reparation, plus interest, should be awarded to complainant and against 
respondent. In view of the fact that respondent is already under a March 
31, 1981, order to pay complainant $551.67, the order issued here 
should only be in the amount of $316.00. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $316.00, with interest thereon at the rate of 
13 percent per annum from October 1, 1980, until paid. 

Copies of this order shall be served on the parties. 
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(No. 20,937) 


WARREN LEE WALSH, SR., d/b/a WALSH TROPICAL FRUIT SALES v. GRA- 
NADA MARKETING, INC. PACA Docket No. 2-5740. Decided Sep- 
tember 30, 1981. 


Breach of contract—Burden of proof—Damages, failure to prove— 
Liability for full contract price 


Where respondent accepted the grapefruit and failed to show sufficient proof of damages 
from an alleged breach of contract by complainant, respondent is liable to complain- 
ant the remaining $7,000.00 due for the grapefruit. 


Edward M. Silverstein, Presiding Officer. 
Scott Toothaker, McAllen, Tex., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 488a et seq.). A complaint 
was filed on August 25, 1980, in which complainant seeks reparation in 
the amount of $7,000, in connection with a transaction in interstate and 
foreign commerce involving grapefruit. 

A copy of the report of investigation was served upon each of the par- 
ties. The respondent was served with a copy of the formal complaint. it 
failed to file a timely answer but, before the issuance of a Default Order, 
moved for reopening pursuant to section 47.25 of the Rules of Practice 
(7 CFR §47.25 (e) ). This motion was granted on March 6, 1981, 40 
Agric. Dec. 498 (1981), and respondent’s proposed answer was ordered 
filed. In its answer, respondent denied any further liability to complain- 
ant as a consequence of the subject transaction. 

Although the amount claimed in the complaint exceeds $3,000, the 
parties have waived oral hearing and, therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR §47.20) 
was followed. Under this procedure, the verified pleadings of the parties 
were considered a part of the evidence in the case, as was the Depart- 
ment’s report of investigation. Complainant filed a verified opening 
statement, respondent a verified answering statement, and complainant 
a verified statement in reply. In addition, respondent filed two letters 
which are accepted as its brief. 
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FINDINGS OF FACT 


1. Complainant, Warren L. Walsh, is an individual doing business as 
Walsh Tropical Fruit Sales, whose mailing address is P.O. Box 907, Mis- 
sion, Texas 78572. 

2. Respondent, Granada Marketing, Inc., is a corporation whose mail- 
ing address is P.O. Box 159, Lindsay, California 93247. At all pertinent 
times, respondent was licensed under the act. 

3. On or about September 19, 1979, respondent purchased 3,000 
cartons of Mexican Ruby Red Grapefruit as follows: 150 cartons 48 size 
@ $7.50 per carton ($1,125); 1,230 cartons 56 size @ $7.00 per carton 
($8,610); and 1,620 cartons 64 size @ $6.50 per carton ($10,530); all 
f.o.b. Reynosa, Mexico; at least, 2,000 of the cartons were for shipment 
to Rotterdam, the Netherlands via Houston, Texas. The total f.o.b. price 
was $20,265.00. 

4. On September 19, 1979, between the hours of 9:00 a.m. and 2:10 
p.m., the 3,000 cartons of grapefruit were inspected in Reynosa, Mexico 
and Federal-State Inspection Certificate Number B 060085 was issued. 
That certificate notes the size as “64s & Larger.” It also notes “DE- 
FECTS, DECAY, SOFT ROT DECAY” as follows: “Fails To Grade US No 
1 Account of maturity meets Remaining Requirements for US NO 1 
Grade No Decay.” The “GRADE” is noted as “Fails To Grade US NO 1 
Account of Maturity.” The “BRAND or STAMPING’ is noted as “MAYA 
ALFA LINDA MONT-Mex.” The “REMARKS” section of the certificate 
provides: “Fails To Meet Texas maturity Requirements Applicant States 
Above Lot in Bond to Holland.” 

Not noted on the certificate but only on the inspector’s notes is that 
the inspector noted “6% damage by oil spots, scars and caked melanose 
including 2% seriously damaged by mostly skin breakdown.” 

5. The grapefruit was accepted by respondent in Reynosa, Mexico, 
and transported, by truck, to Houston, Texas. Two of the three thousand 
cartons were then transported, by ship, to a buyer in Rotterdam, the 
Netherlands. (The other 1,000 cartons went to a different buyer and are, 
apparently, not involved in complainant’s cause of action inasmuch as 
respondent made no deduction from the purchase price with regard to 
them.) In the Netherlands, the 2,000 cartons were inspected by a “Sworn 
Fruit Surveyor” on arrival. In pertinent part, his report, No. 461.10.79, 
provides as follows: 


According to informations [sic] obtained loaded in refriger- 
ated containers Sealand 28510 and 26098 and carried to 
Rotterdam per m.v. ‘SEALAND VENTURE’. After dis- 
charge from the vessel the container have [sic] immediate- 
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ly been trucked to [sic] in order to be discharged at the 
Groothandelsmarkt, Rotterdam and stored in cooling- 
chamber of Lehman & Troost B.V. 


After discharge he [the Surveyor] surveyed this parcel on 
the 11th of October 1979 he [sic] had various cartons out of 
each container unpacked, made some pictures and ascer- 
tained as follows: 


Size 56-brand Maya: The fruit showed many skindam- 
ages [sic], were unequally of [sic] grading, the grape- 
fruit was 86 to 92 mm instead of 88-92 mm. A number 
of fruit was unfirm, made an old impression and were 
dry. 


Size 64 brand Linda: Showed 2 to 4% decay (Blue 
Green Mould) and waterrot. 


Brand Alpha and Mount Mex. size 64 showed only in a 
few carton decay. 


All fruit was very small from 80 to 86 mm instead of 
85-88 mm. This grapefruit made also an old untidy 
impression and showed many skindamages [sic] and 
discolorations. 


Due to the above mentioned deviations the whole parcel 
had a DEPRECIATION, which can only be assessed after 
total sale. 


6. Respondent paid complainant $13,265.00, deducting $7,000.00 it 
claimed as damages. 

7. An informal complaint was filed on December 20, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits acceptance of the grapefruit. Having accepted 
them, it is liable for the purchase price less any damages shown to have 
been caused by a breach of the parties’ contract by complainant. The re- 
spondent has the burden of proving, by a preponderance of the evidence, 
that complainant breached the contract, and the damages resulting 
therefrom. Sunny Ridge Farms v. Edward Dilatush & Co., 30 Agric. Dec. 
961 (1971). 

The record here reflects that there are several issues raised by the par- 
ties relating to whether or not there was a breach of contract by com- 
plainant. However, none of them need be decided because even if we 
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ruled in respondent’s favor on all, we would still have to hold that it 
failed to prove its damages. Respondent makes the bare allegation, al- 
beit in sworn statement, that it suffered $7,000.00 in damages. This not 
sufficient as proof. Leo Young, Inc. v. Schlander & Sons, 16 Agric. Dec. 
716 (1957). In order to carry its burden, respondent would have had to 
document the claimed loss by showing its total costs (for example: pro- 
duce plus transportation plus added selling cost) less its return on sales 
of all cartons. West Coast Dist. v. Narcise Produce, 27 Agric. Dec. 285, 
recon. dism., 27 Agric. Dec. 381 (1968). Also, if it claimed dumpage, re- 
spondent would have had to have shown, by providing a Dump Certifi- 
cate, that it needed to dump some of the grapefruit. Lacy v. Florida 
Peach Co-op, 30 Agric. Dec. 809 (1971); 7 CFR §46.23. Consequently, we 
must hold that respondent has failed to carry its burden of proof. 
We find, therefore, that respondent’s failure to pay complainant the 
remaining $7,000.00 due for the grapefruit is a violation of section 2 of 
the Act for which reparation, plus interest, should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,000.00, with interest thereon at the rate 
of 13% per annum from November 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,938) 


TEIXEIRA FARMS, INC. v. TOMMIES CELLO-PAK, INC. PACA Docket No. 
2-5826. Order issued September 14, 1981. 


Order for undisputed amount 


Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on May 4, 1981, and a formal complaint was 
filed on June 4, 1981. Complainant seeks to recover $7,034.10 which 
amount is alleged to be the total purchase price for fruits and vegetables 
sold to and accepted by respondent during October and November, 1980. 
Respondent filed an answer to the formal complaint on July 14, 1981, 
admitting that $5,516.85 of the amount claimed by complainant was 
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due and owing to complainant but claiming that the remaining 
$1,517.25 had already been paid. 
Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount... leaving the respondent’s liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $5,516.85. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from De- 
cember 1, 1980, until paid. 

With respect to the remaining $1,517.25, respondent alleged in its an- 
swer that this amount has been paid. Complainant confirmed this in cor- 
respondence filed on July 31, 1981. Therefore, the portion of the com- 
plaint concerning this amount is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,939) 


M. OFFUTT BROKERAGE CO., INC. v. JENKINS DISTRIBUTORS, INC. PACA 
Docket No. 2-5853. Decided September 30, 1981. 


Admission of liability 


Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $11,561.95 in connection with a 
shipment of fruits and vegetables in interstate commerce. A copy of the 
formal complaint was served upon respondent, which filed an answer 
thereto, admitting the material allegations of the complaint, including 
the indebtedness claimed by complainant. Accordingly, the issuance of 
an order without further procedure is appropriate, pursuant to section 
47.8 (d) of the Rules of Practice (7 CFR 47.9 (d) ). 
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Complainant, M. Offutt Brokerage Co., Inc., is a corporation whose ad- 
dress is 8282 Moberly Lane, Dallas, Texas 75227. Respondent, Jenkins 
Distributors, Inc., is a corporation whose address is 122 Gilmer Road, 
Longview, Texas 75608. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of 
$11,561.95. Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $11,561.95, with in- 
terest thereon at the rate of 13 percent per annum from June 1, 1981, 
until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,940) 


MONC’S CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTERPRISES, 
Inc. PACA Docket No. 2-5497. Order issued September 4, 1981. 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint and a timely answer were filed, and a hearing was held on No- 
vember 18, 1980, in Monterey, California. On May 7, 1981, after the fil- 
ing of briefs by both parties, a Decision and Order was entered dismiss- 
ing the complaint. Following an extension of time, the complainant, on 
June 12, 1981, filed a Petition for Reconsideration. 

In its Petition for Reconsideration, complainant raises several issues. 
First, it argues that, contrary to the findings in the Decision and Order, 
it did not guarantee acceptance of the strawberries by respondent's cus- 
tomers at destination. In support of its position, it points to the testi- 
mony of its witness, Mr. William Moncovich. However, that testimony 
has already been considered in the issuance of our May 7, 1981, Decision 
and Order as was the testimony of respondent’s witnesses both of whom 
testified that there was such a guarantee. In view of the fact that Mr. 
Moncovich’s testimony did not cover the existence or nonexistence of 
such a guarantee, and, although he was present and heard the testimony 
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of respondent’s witnesses, the fact that he did not retake the stand to 
contradict the testimony of respondent’s witnesses, indicates that the 
point must be construed in respondent’s favor. 

The other three issues raised in complainant’s Petition for Reconsider- 
ation deal specifically with the three transactions at issue in the proceed- 
ings. These matters were fully dealt with there. 

The May 7, 1981, Decision and Order is supported by record evidence 
and the applicable law. Accordingly, the Petition for Reconsideration is 
dismissed. 

The dismissal ordered in the May 7, 1981, Decision and Order, which 
was automatically stayed by the filing of the Petition for Reconsidera- 
tion (7 CFR 47.24 (a) ) is reinstated as of the date of this Order. 

Copies hereof shall be served upon the parties. 


(No. 20,941) 


GREEN VALLEY PRODUCE CO-OP v. SPIZMAN FRUIT COMPANY. PACA 
Docket No. 2-5606. Order issued September 21, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 


modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on March 31, 1981, dismissing the complaint. On April 13, 1981, 
complainant requested an extension of time in which to submit a peti- 
tion for reconsideration and subsequently on April 20, 1981, filed a peti- 
tion for reconsideration. 

The matters raised in the complainant’s petition were fully considered 
in arriving at our order of March 31, 1981, and we conclude that such or- 
der is supported by the evidence and law applicable thereto. According- 
ly, complainant’s petition is dismissed without serving a copy thereof 
upon respondents. 

In order to allow complainant time to appeal, if it so desires, the dis- 
missal of the complaint is made effective as of the date of this order. 

Copies of this order shall be served upon the parties. 
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(No. 20,942) 


EMPIRE PRODUCE TERMINAL CORP. v. UNION FOOD SERVICE. PACA 
Docket No. 2-5716. Order issued September 21, 1981. 


ORDER VACATING REOPENING AFTER DEFAULT 
AND REINSTATING DEFAULT ORDER 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.) previously identified as 
PACA Docket No. RD-79-374. On August 20, 1980, a default order was 
issued against respondent awarding complainant reparation of 
$73,734.99 plus interest as respondent failed to file an answer. In re- 
sponse to respondent’s motion to reopen after default filed on September 
22, 1980, an order reopening after default was issued on January 21, 
1981. Respondent was given an opportunity to file an answer and again 
failed to do so, therefore respondent is again in default. 

Accordingly, the order of January 21, 1981 reopening after default is 
vacated and the default order of August 20, 1980 is reinstated. Respond- 
ent shall pay to complainant, as reparation the amount specified in the 
default order of August 20, 1980 within 30 days from the date of the or- 
der. 

Copies of this order shall be served on the parties. 


(No. 20,943) 


BATTAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, INC. PACA 
Docket No. 2-5646. Decided September 23, 1981. 


ORDER CORRECTING PRIOR ORDER 
AND DENYING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on May 8, 1981, dismissing the complaint. On May 26, 1981, com- 
plainant filed a document which was treated as a petition for reconsider- 
ation. 

In its petition complainant seeks to submit additional evidence which 
should have been submitted under the shortened procedure. Complain- 
ant had adequate opportunity to submit this evidence and its failure to 
do so can not be remedied subsequent to the closure of the evidential 
stage of the proceedings. See Valley Packing Company v. Demase & 
Manna Company, 29 A.D. 101 (1970). Complainant does point out that 
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our order of May 8, 1981, was incorrect in stating that the December 17, 
shipment of green cabbage consisted of 276 crates. This was a typo- 
graphical error and the number should be corrected to read 726 crates. 
Complainant’s other objections to the decision and order of May 8, 1981, 
were fully answered therein and upon reconsideration we find that such 
order is supported by the evidence and the law applicable thereto. Ac- 
cordingly, the petition is dismissed without serving a copy thereof upon 
respondent. 

To assure complainant sufficient time to appeal, if it so desires, the 
dismissal of the complaint is made effective as of the date of this order. 

Copies of this order shall be served upon the parties. 


ORDERS OF DISMISSAL 
(No. 20,944) 


C & V VEGETABLE FARMS v. M. OFFUTT BROKERAGE CO., INC. PACA 
Docket No. 2-5747. Order issued September 4, 1981. Settlement 
between the parties. 


(No. 20,945) 


J & L CAPPELLO v. M. OFFUTT BROKERAGE Co., INC. PACA Docket 
No. 2-5767. Order issued September 4, 1981. Settlement be- 
tween the parties. 


(No. 20,946) 


ROYAL PACKING Co. v. AMIGO FoopS CorP. PACA Docket No. 
2-5809. Order issued September 8, 1981. Settlement between 
the parties. 


(No. 20,947) 


STEVEN PAVICH AND SONS v. WILLIAM JAMES DANILSON d/b/a HAPPY 
DAN’S. PACA Docket No. 2-5725. Order issued September 9, 
1981. On motion of complainant. 


(No. 20,948) 


NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5726. Order issued September 9, 1981. Settlement 
between the parties. 
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(No. 20,949) 
LOUIS CARIC & SONS v. VICTOR JOSEPH & SON, INC. PACA Docket No. 


2-5779. Order issued September 9, 1981. Settlement between 
the parties. 


(No. 20,950) 


PHILLIP RICHARD WELLER d/b/a RICHARD WELLER v. McDONALD IMPORT, 
INC. PACA Docket No. 2-5787. Order issued September 10, 
1981. Settlement between the parties. 


(No. 20,951) 


J. A. WOOD Co. - VISTA, INC. v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5511. Order issued September 
11,1981. Authorization of dismissal by complainant. 


(No. 20,952) 


DAVID O. ROGERS, INC. d/b/a ROGERS PRODUCE CO. v. INTERNATIONAL 
PINEAPPLE CO. PACA Docket No. 2-5706. Order issued Sep- 
tember 14,1981. Authorization of dismissal by complainant. 


(No. 20,953) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MURPHY & SONS v. E. 
VEGA & SONS PPODUCE. PACA Docket No. 2-5623. Order is- 
sued September 14, 1981. Authorization of dismissal by complain- 
ant. 


(No. 20,954) 


MoRRIS OKUN, INC. v. SIX L’s PACKING Co., INC. PACA Docket No. 
2-5708. Order issued September 21, 1981. Authorization of 
dismissal by complainant. 


(No. 20,955) 


HUNT OIL Co. a/t/a PLANTATION PRODUCE CO. v. FARO VITALE & SONS, 
INC. PACA Docket No. 2-5686. Order issued September 29, 
1981. Authorization of dismissal by complainant. 


(No. 20,956) 


GOOCH HARVESTING, INC. v. GROWERS MARKETING SERVICE, INC. 
PACA Docket No. 2-5689. Order issued September 29, 1981. 
Complainant failed to respond to letter authorizing dismissal of 
complaint, accordingly, the complaint is dismissed. 
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(No. 20,957) 
ANTHONY D’ACQUISTO d/b/a TROPIC BANANA CO. v. JOSEPH F. 
CATALANO. PACA Docket No. 2-5771. Order issued Septem- 


ber 30, 1981. Complainant failed a suit involving the same trans- 
action in the Circuit Court of Wisconsin — complaint dismissed. 


(No. 20,958) 


HOWARD L. BAKER v. HARDING PRODUCE. PACA Docket No. 
2-5839. Order issued September 30, 1981. Settlement between 
the parties. 


(No. 20,959) 


PANDOL BROTHERS, INC. v. PURE GOLD, INC. PACA Docket No. 
2-5841. Order issued September 30, 1981. Authorization of dis- 
missal by complainant. 
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REPARATION DEFAULT DECISIONS(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,960) 


BOSTON TOMATO Co., INC. v. COLLEY Woops INC. PACA Docket No. 
RD-81-231. Reparation of $29,348.00 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued September 10, 1981. 


(No. 20,961) 


BLUE ANCHOR INC. v. SAMER INTERNATIONAL CORPORATION. PACA 
Docket No. RD-81-232. Reparation of $31,150.00 with 13 per- 
cent interest from March 1, 1981, awarded complainant against re- 
spondent in order issued September 10, 1981. 


(No. 20,962) 


HORWATH AND Co. INC. a/t/a GONZALES PACKING CO., v. TOMATOES 
INC. PACA Docket No. RD-81-234. Reparation of 
$13,309.91 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued September 10, 
1981. 


(No. 20,963) 


C. H. ROBINSON COMPANY, v. MID CITY PRODUCE. | PACA Docket No. 
RD-81-236. Reparation of $2,239.10 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued September 11, 1981. 


(No. 20,964) 


GRASSO FOODS INC. v. MIRAMAR PICKLES & FOOD PRODUCTS, 
INC. PACA Docket No. RD-81-233. Reparation of $1,070.55 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued September 15, 1981. 


(No. 20,965) 


SUNKIST GROWERS, INC. v. NORTH AMERICAN DISTRIBUTORS, 
Inc. PACA Docket No. RD-81-241. Reparation of 
$10,935.00 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued September 15, 
1981. 





1400 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 1400 


(No. 20,966) 


TOMATO MAN, INC. v. NEW JERSEY TOMATO Co., INC. PACA Docket 
No. RD-81-242. Reparation of $16,640.00 with 13 percent in- 
terest from December 1, 1980, awarded complainant against re- 
spondent in order issued September 15, 1981. 


(No. 20,967) 


BONITA PACKING CO. a/t/a BETTERAVIA FARMS v. ANSHI PRODUCE COM.- 
PANY. PACA Docket No. RD-81-244. Reparation of 
$12,857.20 with 13 percent interest from March 1, 1981, awarded 
complainant against respondent in order issued September 15, 
1981. 


(No. 20,968) 


BLUE ANCHOR, INC. v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INc. PACA Docket No. RD-81-245. Reparation of $6,251.10 
with 13 percent interest from September 1, 1980, awarded com- 
plainant against respondent in order issued September 16, 1981. 


(No. 20,969) 


NEOPC, INC. a/t/a NEW ENGLAND ORGANIC PRODUCE CENTER v. L & M 
SCHNEIDER, INC. PACA Docket No. RD-81-246. Reparation 
of $2,629.76 with 13 percent interest from September 1, 1980, 
awarded complainant against respondent in order issued September 
16, 1981. 


(No. 20,970) 


JON-VEG SALES INC. v. MOREGGIA & SONS INC. PACA Docket No. 
RD-81-247. Reparation of $5,436.00 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued September 16, 1981. 


(No. 20,971) 


ROGERS PRODUCE CO. v. DELTA PRODUCE CO. PACA Docket No. 
RD-81-248. Reparation of $1,829.65 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued September 16, 1981. 
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(No. 20,972) 


RICHARD PHILLIP WELLER d/b/a RICHARD WELLER v. TRI COUNTY VEGE- 
TABLE PEELING INC. PACA Docket No. RD-81-238. —Repara- 
tion of $7,723.55 with 13 percent interest from November 1, 1980, 
awarded complainant against respondent in order issued September 
17, 1981. 


(No. 20,973) 


PHILIP N. MCDONALD v. SMITHSBURG NURSERY AND GREEN- 
HOUSES. PACA Docket No. RD-81-239. Reparation of 
$815.000 with 13 percent interest from October 1, 1980, awarded 
complainant against respondent in order issued September 17, 
1981. 


(No. 20,974) 


SUNSPICED INC. v. JELLY & SONS HASTY TATERS. PACA Docket No. 
RD-81-240. Reparation of $5,798.00 with 13 percent interest 
from April 1, 1981, awarded complainant against respondent in or- 
der issued September 17, 1981. 


(No. 20,975) 


FARO VITALE AND SONS, INC. v. JULIAN DROUBIE d/b/a NORTH STAR 
SALES Co. PACA Docket No. RD-81-134. Reparation of 
$10,809.23 with 13 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued September 23, 
1981. 


(No. 20,976) 


STIRLING-UNDERWOOD INC. v. M. F. W. TRUCKING INC. a/t/a TRIANGLE 
ENTERPRISES. PACA Docket No. RD-81-249. Reparation of 
$6,533.50 with 13 percent interest from November 1, 1980, award- 
ed complainant against respondent in order issued September 23, 
1981. 


(No. 20,977) 


IDAHO POTATO PACKERS CORP. OF IDAHO v. B. CIANCIOLO, INC. PACA 
Docket No. RD-81-250. Reparation of $8,110.00 with 13 per- 
cent interest from August 1, 1980, awarded complainant against re- 
spondent in order issued September 23, 1981. 
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(No. 20,978) 


ROCKY PRODUCE, INC. v. JIM MOCERI & SON, INC. PACA Docket No. 
RD-81-252. Reparation of $8,968.25 with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued September 24, 1981. 


(No. 20,979) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MURPHY & SONS, v. 
GONZALEZ BROS. PRODUCE, INC. PACA Docket No. 
RD-81-253. Reparation of $3,471.00 with 13 percent interest 
from August 1, 1980, awarded complainant against respondent in 
order issued September 24, 1981. 


(No. 20,980) 


VAL-MEX FRUIT COMPANY, INC. v. CESAR MARRAQUIN d/b/a SUPER MER- 
CADO CESAR. PACA Docket No. RD-81-255. —_ Reparation of 
$8,946.00 with 13 percent interest from March 1, 1981, awarded 
complainant against respondent in order issued September 24, 
1981. 


(No. 20,981) 


MONTEREY BAY PACKING Co. v. CARL D. NIELSEN & LEADELL (Lee) D. 
NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-256. Reparation of $20,253.10 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued September 25, 1981. 


MISCELLANEOUS REPARATION DEFAULT—(RD) ORDERS ISSUED BY 
- DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER VACATING PRIOR ORDER 
AND DISMISSING COMPLAINT 


(No. 20,982) 


PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a VOLKERT 
FOODS. PACA Docket No. RD-81-167. Order issued Septem- 
ber 3, 1981. Respondent has been adjudicated a bankrupt and the 
complaint is dismissed. 
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ORDERS OF DISMISSAL 
(No. 20,983) 


A. DUDA & SONS, INC. v. TOMATOES, INC. PACA Docket No. 
RD-81-210. Order issued September 3, 1981. Authorization of 
dismissal by complainant. 


(No. 20,984) 


NAPLES TOMATO GROWERS, INC. v. TOMATOES, INC. PACA Docket 
No. RD-81-225. Order issued September 18, 1981. Authoriza- 
tion of dismissal by complainant — the Default Order of August 28, 


1981 is hereby vacated. 


STAY ORDERS 
(No. 20,985) 


MANA-HILL PACKING CO., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Order issued September 3, 
1981. The order of July 10, 1981, is hereby stayed pending com- 
plainant’s response to respondent’s petition to reopen. 


(No. 20,986) 


MARTIN PRODUCE CO., INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. RD-81-182. Order issued September 3, 1981. Proceeding 
stayed pending bankruptcy proceeding. 


(No. 20,987) 


MAINLINE POTATO Co., INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. RD-81-177. Order issued September 4, 1981. Proceeding 
stayed pending bankruptcy proceedings. 
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(No. 20,988) 


BUD ANTLE, INC. v. PUPILLO FRUIT COMPANY. PACA Docket No. 
RD-81-171. Order issued September 11, 1981. 


ORDER DENYING PETITION TO REOPEN 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A Default 
Order was issued on July 24, 1981 awarding $1,208.93 with interest as 
reparation to complainant. On August 3, 1981, counsel for respondent 
filed correspondence which we shall construe as a Petition to Reopen 
After Default. 

Pursuant to §47.25 (e) of the Rules of Practice, (7 CFR 47.25 (e) ) a de- 
fault order can be set aside upon motion made within a reasonable time 
after the time for filing the answer has expired for a good reason shown. 

The time for filing an answer herein expired on June 8, 1981. Re- 
spondent counsel’s correspondence was mailed on July 13, 1981 (over 
one month late) and was received by the Department on August 3, 1981 
(almost two months late), Respondent’s answer was thus untimely filed. 

Even if there had been timely filing, the Petition to Reopen fails to 
provide good reason to set aside the Default Order. Respondent’s counsel 
claimed that it assumed that its answer in another PACA proceeding in- 
volving a different complainant was sufficient in this proceeding. How- 
ever, our letter of May 15, 1981 serving the complaint herein clearly 
indicated that this was a separate proceeding. Respondent’s counsel 
should have responded to that letter, at least to make reference to the 
other proceeding it was defending if nothing else. 

As respondent’s counsel has failed to timely provide good reason to set 
aside the Default Order of July 24, 1981, its petition is hereby denied. 
Within 30 days of the date of this Order, respondent shall pay to com- 
plainant, as reparation, the amount stated in the Default Order of July 
24,1981. 

Copies of this order shall be served upon the parties. 





MISCELLANEOUS 
Cite as 40 A.D. 1405 


(No. 20,989) 


TONY MISITA & SON PRODUCE v. SPIZMAN FRUIT COMPANY, INC. PACA 
Docket No. RD-81-102. Order issued September 21, 1981. 


ORDER DENYING MOTION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§499a et seq.), complainant 
filed a timely complaint on December 15, 1980, seeking an award of rep- 
aration against respondent in connection with a transaction in interstate 
commerce involving a truck shipment of peppers from Louisiana to Min- 
nesota. Respondent failed to file a timely answer to the complaint. Ac- 
cordingly a default order was issued on April 27, 1981, awarding repara- 
tion to complainant against respondent in the amount of $944.01. The 
order is entered at 40 A.D. 496 (1981). 

Respondent submitted a letter dated April 21, 1981, received by the 
Hearing Clerk on April 28, 1981, which has been considered as a motion 
to reopen the proceeding after default to allow filing of an answer as pro- 
vided in PACA Rules of Practice, 7 CFR 47.25 (e). However, on June 4, 
1981, respondent complied with the reparation order by making pay- 
ment of the award to complainant. On July 17, 1981, respondent was 
served with a notice from the Presiding Officer to show cause why its 
motion should not be denied on grounds that the matter was closed upon 
satisfaction of the order. 

No response to that notice having been received from respondent with- 
in the time allowed, we conclude that its motion to reopen should be de- 
nied. 

Respondent’s motion to reopen after default as set out in its letter of 
April 21, 1981, is denied. 

Copies of this order shall be served upon the parties. 


(No. 20,990) 


WHITEFORD PACKING CoO., INC. v. MICHIGAN FROSTED Foops Co. PACA 
Docket No. RD-81-219. Order issued September 29, 1981. 


DENIAL OF PETITION TO REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on August 27, 1981, in which complainant was awarded as 
reparation $3,000 plus interest. 
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Respondent on August 18, 1981, filed a letter which we are construing 
as a petition to reopen after default under §47.25 (e) of the Rules of 
Practice (7 CFR 47.25 (e) ) which requires that a respondent show good 
cause before a proceeding is reopened after default. 

A finding of being in default is made when a respondent fails to deny 
liability when served with a complaint. Respondent did not deny lia- 
bility in the transactions in question then or now; it only contended that 
it had made partial payment. This is not a good reason to reopen after 
default, therefore the petition to reopen must be denied. 

Respondent shall pay to complainant the amount specified in the De- 
fault Order of August 27, 1981, within 30 days after the date of receipt 
of this Order. 

Copies of this Order shall be served on the parties. 
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JANUARY—SEPTEMBER 1981 


AGRICULTURE MARKETING ACT OF 1937 


AGRICULTURE DECISIONS 


INTERIM RELIEF 
Petition denied, enforcement action pending 


Petition denied without prejudice 
AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


PREPARATION AND DELIVERY 
Of steak prepared with non-conforming meat product 
Fraudulent packing of non-conforming meat product 
SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for: 
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1 year — Consent 
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Indefinitely 
STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


Pending judicial review 
ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


DISMISSAL 
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SUSPENSION OF VETERINARY ACCREDITATION 


For four months 
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ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
ANNUAL FEE 


Failure to pay 
ANNUAL REPORT 

Failure to file 

Ordered to file promptly 
BREEDING 

Maintenance of identification for breeding dogs ..............0 cece eee ene 690 
CIVIL PENALTY 

Of $100.00 

Of $150.00 — Consent 

Of $200.00 — Consent 

Of $400.00 — Consent 

Of $500.00 

OE E08 DO = GCORBENE, od cos. or50 SR elaiew 0s 4S as ee aoe Da areata cue 914 
DEALER 

Selling for compensation without a license 
DISMISSAL 

By joint motion of the parties 

On motion of complainant 

With prejudice 
HOUSING FACILITIES 

Failure to feed wholesome food to animals 

Favlure to keep Clean Gnd SAniiZ00 666k ds ce ow bas eta weenas tunes 9, 13, 690 


Failure to keep water in receptacles clean and sanitary 


Failure to make premises available for inspection 


Failure to provide adequate ventilation 

Failure to provide suitable drainage for excess water 

Housing animals in cages with insufficient space 
LICENSE 

File application renewal timely 


Revocation of 
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Voluntary withdrawal of 
PURCHASING OR REGAINING CUSTODY 
Of animais without notifying APHIS 
REMAND ORDER 
Vacating default 
RESEARCH FACILITY 
Failure to register as 
SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


STANDARDS AND REGULATIONS 


Failure to comply with 
914,915, 1092, 1093, 1254, 1256 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act 
For 60 days 
For 60 days and thereafter until in compliance with the Act 


For 90 days and thereafter until in compliance with the Act 
EGG RESEARCH AND CONSUMER INFORMATION ACT 


AGRICULTURE DECISIONS 
ASSESSMENT OBLIGATIONS 


Failure to make payments ..... 
CIVIL PENALTY 

Of $3,800.00 
RULING ON CERTIFIED ISSUE 


The procedural changes of the amendatory legislation should be 
retroactively applied to violations occurred before the 
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FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
DISMISSAL 


Settlement between the parties 
INSPECTION SERVICE 
Indefinite withdrawal of, held in abeyance 
Suspension of withdrawal 
Withdrawal — one year 
Withdrawal — one year, held in abeyance 
Withdrawal — three years 
Withdrawal, indefinite 
LABELING 
“Potatoes With Corned Beef” denied; must use “Imitation Corned Beef Hash” . . . 1262 
PREPARATION, SALE & TRANSPORTATION 
Of adulterated meat food products 
Of ground beef adulterated with added water 


Of sausage adulterated with an industrial chemical, imidazole 


Of sausage containing a prohibited substance 


REMAND ORDER 


Case referred back to ALJ for further proceedings ...............000e eevee 919 
SANCTION 
Withdrawal of inspection service for one year 
Withdrawai of inspection service for three years 
Withdrawal of inspection service for one year, held in abeyance 
Withdrawal of inspection service indefinitely ....................... 228, 1288 
Withdrawal of inspection service indefinitely, held in abeyance 
STAY ORDER 


Pending judicial review 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
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CIVIL _PENALTY—Cont. 
Of $450.00 — Consent 


Of $500.00 — Consent 

Of $600.00 — Consent 

Of $1,000.00 261, 544 
OF ST.00000 — Consent’ 6.25.59. A Rak oo Seeds we 30, 32, 256, 258, 260, 930 
Of $1,250.00 — Consent 

Of $1,500.00 — Consent 
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COURT DECISIONS 


US. District Court, Middle District of Tennessee, Columbia Di- 
vision. Motion for preliminary injunction denied — De- 
claratory judgement — Case disposed ..............0 cece eee e cence 922 


U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order ................. 927 
DISMISSAL 
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On motion of complainant 48,1312 
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With prejudice 48, 229 
DISQUALIFICATION 


From showing or exhibiting horses .................... 29,33, 45, 226, 244, 249, 
254, 543, 701, 1102, 1311 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 543, 701, 1102, 1311 


PETITION TO MODIFY ORDER 
Denied 
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PAGE 
SANCTION 


One year disqualification 

Thirty month disqualification 

Three year disqualification 
SORED HORSE 


Showing and exhibition of 29, 30, 32, 33, 43, 56, 226, 251, 254, 256, 261, 
543, 929, 930, 1102 


STAY ORDER 


Pending judicial review 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . 54,61, 63, 70, 72, 75, 80, 99, 100, 303, 
315, 331, 338, 547, 557, 561, 564, 567, 
731, 736, 772, 775, 779, 938, 940, 943, 
949, 950, 952, 1106, 1313, 1319, 1321 


Incomplete or incorrect 
ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct weight and/or prices 70, 72, 327, 561, 564, 567, 
736, 775, 950, 952, 1106, 1319 
Failure to show true name of purchaser , 557, 775, 932, 940 
Untrue or incorrect 82, 327, 557,561, 564, 567, 736, 772, 775, 
940, 943, 952, 1319 

BONDING REQUIREMENT 
Violation of 951,57, 59, 69, 75, 88, 89, 101, 772, 734, 
770, 777, 936, 956, 1126, 1317, 1319, 1323 

CHECKS OR DRAFTS 


Exchanging or “swapping” of to conceal true amount of funds 
available in bank account 


Failure to honor 


Issuing drafts for payment without prior express written 
agreement 


Insufficient funds .... 49,54, 61, 63, 67, 75, 91, 92, 98, 100, 303, 313, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547, 724, 938, 949, 954, 1104, 1126, 
1313, 1324, 1330 
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CIVIL PENALTY 

Of $250.00 

Of $500.00 
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Of $1,000.00 49, 82, 349, 724, 777,924, 1124 

Of $2,000.00 

Of $2,500.00 

Of $3,500.00 

Of $3,750.00 

Of $5,000.00 315, 1106, 1326, 1328 
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Of $25,000.00 

Of $270,000.00 726 
COMMERCIAL BRIBERY 

Byittenice not supporting charges ; .... 2.0.2. 50 ee. VS SR ee 
CONSIGNMENTS 

Complainant acting as agent only (Reparation) 


Consigning own livestock and repurchasing it on a commission 
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Permitting employee to engage in business as a dealer or market 
agency during sale at stockyard where employee is em- 


Permitting purchase of consigned livestock for own account 


Permitting purchase of consigned livestock for speculative re- 
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Purchasing livestock from consignments for own account 


Purchasing livestock from consignments at market agency while 
employed to perform duties at market agency’s auction 
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CONTRACT TERMS 


Failure to comply with 
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COUNTERCLAIM (REPARATION) 


Dismissed 358, 570 
COURT DECISIONS 

US. Court of Appeals, 5th Circuit, affirms Secretary’s order 

U.S. Court of Appeals, 9th Circuit, affirms Secretary’s order 


U.S. District Court, Eastern District of Michigan, Southern Di- 
vision, affirms Secretary's order 


USS. District Court of Kansas, Memorandum and Order, affirms 
Secretary’s Order 


U.S. District Court, M.D. Pennsylvania, Memorandum and 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
61, 63, 75, 82, 
938, 952, 1106 


Accounts of sale, untrue or incorrect 
Buying or selling livestock for account other than employer 
Collecting on the basis of false or incorrect weights 


Converting funds advanced by others for purposes other than 
the purchase of livestock 


Corporate dealer financing individual dealer 
Deceptive pretense, fraud, deceit 
Deposits of shippers’ proceeds to be made promptly 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to charge or collect or to follow rate schedule 
Failure to disclose true ownership of livestock 
Failure to honor checks 


Failure to maintain adequate bond ......... 51,57, 75, 88, 308, 310, 319, 344, 354, 
734, 770, 1126, 1323 


Failure to pay and/or failure to pay when due .. 310,314,321, 938, 1104, 1126, 1323 
Failure to reimburse agent in full (Reparation) 
False weights 


Guarantee of price in consignments 
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DEALER—Cont. 


Insufficient funds checks 61, 63, 67, 75, 310, 314, 321, 938, 1126, 1324 
Maintenance of shippers’ proceeds account 

Misrepresenting method used to purchase or sell livestock 

Operating while insolvent 61, 63, 321 
Paying sellers on the basis of false or incorrect weights ................ 952, 1106 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper operation of 
Scale tickets, untrue or incomplete 2,952, 1106 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70, 72, 80, 82, 
94, 100, 300, 327, 
335, 547, 731, 779, 
940, 1313, 1319, 1321 


Accounts of sale, failure to show true name of purchaser 557, 940 
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Collecting on the basis of false or incorrect weights ..... . 70,72, 82, 327, 1319, 1321 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 


Failure to charge or collect or to follow rate schedule 

Failure to deliver in accordance with contract 

Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 49, 59, 306, 345, 3- 


Failure to pay consignors net proceeds with checks drawn on 
shippers’ proceeds account 


Failure to pay and/or failure to pay when due 49, 54, 91, 92, 98, 100, 303, 
336, 345, 349, 547, 724, 1313 


Failure to remit when due 65, 94, 333, 547 


Failure to repay money held on account for livestock contracted 
but undelivered 
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False or misleading representation of purchase prices ................-. 131, 1319 
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Invoices/billings, false or incorrect 

Issuing drafts for payment without prior written agreements 

Maintenance of shippers’ proceeds account 65, 80, 82, 333, 547, 557, 779, 1313 
Misrepresenting method used to purchase or sell livestock 

Misuse of shippers’ proceeds 


Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 
336, 345, 347, 547, 1313 


Permitting employees to engage in business as a market agency 
or dealer at stockyard during sale which employee is em- 
ployed 


Permitting employees to purchase livestock for their own ac- 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account 940 


Purchasing livestock from consignment for own speculative ac- 
, 781 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with the auction 
Peas gt Ose Gk SR SIA SRE tke etal REE de a aeno ek en ileoce 940, 945 


Scales, improper use of 
Scale tickets, untrue or incomplete 
Untrue or incomplete accounts of sale 
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DISMISSAL 
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Evidence did not support charges 
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Of interlocutory appeal 
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Of counterclaim (Reparation) 
On motion of complainant 92, 104, 957 
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Modifying effective date of consent order 


FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327, 
561, 564, 567, 736, 
5, 952, 1106, 1127, 1319, 1321 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 

327, 561, 564, 567, 

736, 775, 952, 1106, 1319 

Paying on the basis of , 1106, 1127 

Selling on the basis of 72, 736 

Weighing livestock on the basis of , 1106, 1321 

GRATUITIES 

Cease and desist from giving 


IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 
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Allowing market agency or dealer to purchase livestock re- 

quirements while purchasing livestock for competitive 
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Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
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Dealer, failure to reimburse agent (Reparation) ...............0.0.0 eee eee O70 


Engaging in activity endangering trust interest of sellers ....................331 


Engaging in business as a packer while operating as a dealer or 
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Guarantee of price in consignments 
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IMPROPER PRACTICES—Cont. 


Purchasing livestock from consignment for own account 82, 94, 781 


INSOLVENCY 


Current liabilities exceed current assets 51, 61, 70, 80, 92, 310, 331, 
333, 336, 338, 347, 938, 1313 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345, 
547, 560, 938, 1104, 1313 


INVOICES 


Failure to show true and correct name of purchasers ... 315,557,561, 564, 567, 775, 
940, 947 


False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 722, 736, 775, 
940, 947, 1106, 1319 


JURISDICTION (REPARATION) 
Established 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 
564, 567, 736, 775, 949 


Assisting persons to obtain money from purchasers by false or 
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BARES Sh. soiccint tun oonck desgerss vicpiaed  soetiotarCaneroestae eh LM eT 561, 564, 567, 
775 


Deposits of shippers’ proceeds to be made promptly 86, 315, 338 
Failure tomaintain adequate bond ..... i... cce deve sescecaee cee e + OOOj OSE 
PATIUPE GO PAW WROTE 5560 ps ecsid secs iw eeiai Ni Guana elel munrace decease SOURS 949, 954 
Failure to remit when due 
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Invoices, failure to show true and correct name of purchasers ............ 315, 561, 
564, 567,775 


Invoices, failure to show true and correct price and weight 


Issuing insufficient funds checks .........6. .60c5 bbe ss suid ides ely O80) 949, 954 
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MARKET AGENCY—Cont. 
Issuing untrue or incorrect accounts of sale/invoices/scale tick- 
567, 
Maintenance of shippers’ proceeds account 
Maning cratuitous payments... 5.6 i ek cca cc ce cucuee 
Misrepresenting the origin, or place of purchase or sale of live- 


Misrepresenting method used to buy or sell livestock 


Not registered as 


Obtaining money from purchasers by false or deceptive 
tenses 


Permitting purchase of consigned livestock for own account 
Scales, failure to have tested to insure accurate weights 
Scales, failure to operate in accordance with regulations ...... 
Scale test reports, failure to file 
MISREPRESENTATION 
Deceptive pretense, fraud, deceit a 72, 77, 561, 564, 567, 
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Of method used to purchase or sell livestock . . 72, 77, 561, 564, 567, 775 

Of origin or place of purchase of livestock 561, 564, 567, 775 

Of purchase price of livestock spits nin tORgAsI9 
NET PROCEEDS 


Failure to remit 333, 338, 547 


Failure to pay with checks drawn on shippers proceeds account ...............779 


Using funds for own purposes 
PACKER 


Allowing market agency to participate in packer opera- 
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Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies 


Deceiving or defrauding sellers 
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Dissipating funds required to be held in trust 

Engaging in activity endangering trust interest of sellers....................381 

Failure to comply with payment provisions ............... cece eee ceceeeees 335 

Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 777, 936, 1317 

Failure to operate independently 312,318 

Failure to pay or failure to pay 85, 92, 100, 312, 318, 341, 
555, 1120, 1124, 1127, 1330 

Failure to hold in trust, funds required to be held in trust 

Issuing false or incorrect accounts of purchase or invoices 772, 950 

Issiang insulticient funds CHECKS .. sc 5ac4.. ves koa oes teaeowens 92, 331, 341, 1330 

Making undue or unreasonable preferential payments 
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Paying sellers on the basis of false or incorrect invoices or ac- 
countings 712,950, 1127 


Scales, failure to operate in accordance with regulations ................... . 950 


Selling meat to customer where buyer has financial interest in 
sellers business . . 1326, 1328 


PAYMENT 
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Issuing drafts for payment without written agreement 
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PURCHASE PRICE 

Failure to bill for actual weights or prices 72, 327, 1319 

Failure to disclose actual 72,1319 


Failure to pay 61, 63, 312, 314, 318, 321, 336, 345. $63, 
555, 938, 1104, 1313, 1323, 1330 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 
310, 341, 345, 547, 555, 560, 724, 938, 949, 954, 
1104, 1120, 1124, 1126, 1313, 1323, 1330 


Untrue or incorrect 
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PURCHASE PRICE—Cont. 


False or misleading representation of 731, 1319 


RESALE (REPARATION) 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 
Failure to operate in accordance with regulations 82, 736, 950, 952, 1106 
Fatlure to test to insure accuracy 2... 6. cc cece ccc ccscce cs svc Gee en 
SCALE TICKETS 
Showing false or incorrect prices ........... 0.000 ee eee 561, 564, 567, 736, 950 
Showing false or incorrect weights 70, 82,561, 564, 567, 736, 950, 1106 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94, 333, 338, 547, 557, 1313 


Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 338, 
547, 557, 779, 1313 


Failure to remit when due 65, 94, 333, 338, 547 
Maintenance of 65, 80, 82, 86, 315, 333, 338, 547, 557, 779 
Misuse of 

SUPPLEMENTAL ORDERS 


Deficit in custodial account eliminated 


No longer insolvent 
Suspension terminated 
SUSPENDED AS A REGISTRANT 
Until cuntodial dccounit 1s ini HSlANEG! a..6le edie os Us ov ch cals ain vege nora meee 86 
Until in full compliance with bonding requirements . . . . 51, 57, 88, 308, 319, 351, 734 
Suspension for: 
TC selec Soo eck Bw ak Oe a tee Se ie ae ee 775 


7 days and thereafter until solvent and/or deficit eliminated 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


SUSPENDED AS A REGISTRANT—Cont. 


7 days and thereafter until in compliance with bonding re- 
STRUT TE ES 52 ere notes PASS Gh ee INL Aone oe ik re 772 


14 days 567, 779 


14 days and thereafter until solvent and/or deficit elimi- 
80, 94, 321, 557, 1104 


14 days and thereafter until solvent, deficit eliminated, and 
in compliance with bonding requirements 


21 days 


21 days and thereafter until in compliance with bonding re- 
PARE ODS 5 <p. 53, Sgt ro 5 Dis AVE Seas Rite eee i OANA cola Rate 770 


21 days and thereafter until solvent and/or deficit elimi- 


23 days 
30 days and thereafter until in full compliance with bonding requirement . . . 1319 


30 days and thereafter until solvent and/or deficit eliminat- 


303, 547 
RRC RON Ss hier ne hr Ha ced Seva erva tomato eee Rare aNeR ie Tone al ten 954 


45 days and thereafter until solvent and/or in compliance 
with bonding requirements 


60days .... 

60 days and thereafter until solvent 

90 days 

90 days and thereafter until solvent 

iZO aaysand thereatter Until Solvent «05.6 6c agbss ces ee ewe eels haces 938 


140 days and thereafter until solvent and/or deficit elimi- 


BAO MUSS Ale ears hce Ne ek OTIS GT Dee tenal eraete eA cue en 314, 1324 
SSAA gist ccc. pice Scone. br eb ea Opa marae vp ee incr ay a State ian ena Ua ed Ta 731 
8 months 

1 year 

1 year and thereafter until solvent 


PIVOBIE |. 4 sroniangs So eR aes pe ais Rie gs Ee eerie ran eerie el eee 72 
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TRUST FUND 


Faure to held required funds. . ... ..0 dons sc ua eaeea ee Saree 726 
Dissipating funds required to be held in trust 
TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 
Combining or “pooling” livestock purchases with other agencies ........... 312, 318 


Consigning own livestock and repurchasing it on a commission 
OE HRODCY. WOU «6 5 c.s diewdad bRoe ce oe ee UALS eA 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestock 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis ..........00 0000 cece cece ee eee 70 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
PRAGCICOR no's ic od rere we LES ena ene ate a 561, 564, 567, 775 


Entering into agreement resulting in false or misleading repre- 
sentation of purchase prices of livestock 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies 


Failure to disclose true ownership of livestock 70, 72,77, 88, 775 


Misrepresenting method used to obtain ownership of livestock (O42, 77; 
561, 564, 567, 775 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 561, 564, 567, 775 


WRONGFUL ACTS 
Failure to secure health inspection for sheep (Reparation) 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ABNORMAL DETERIORATION 
Lack of proof of 
ACCEPTANCE OF COMMODITY 


By diversion 


By reselling without agreement between the parties .................0-000005 820 
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By reshipping to another buyer 
By unloading 
Liability for purchase price 


Liability for reasonable value 


Notice of rejection to broker does not constitute notice to con- 
BUN So o's5 Such ond Ristccive Soeih ead Rreaumeers ote ate tecer death's sane ots aT Mine te cee of 


Untimely rejection 425, 629 
Without complaint 
ACCORD AND SATISFACTION 
Acceptance and cashing of check 
ALLOWANCES 
Unauthorized 
BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 


Action as, failure to prove 

Authority of 

Breach of duty, failure to prove 

Guaranty of payment, failure to prove 

Liable fox purchase price 

RIE IZ NOM ANOGS 21.5. 5 dic.5:50:3.50 Rass ee Soe GI 0.9 ee ators OR ey NO eee aL 1376 
CAUSE OF ACTION 

Failure to state 
COMPLAINT 


Dismissalof ....... 145,424, 443, 616, 800, 809, 827, 834, 1166, 1332, 1343, 1376, 
1394, 1396, 1397, 1398, 1402, 1403, 1405 
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CONTRACT 


Absence of 
Agreement to extend credit, failure to prove 
Alleged breach of, failure to give notice of 
Breach of: 
as to contract term 
as to delivered quality 
as to good condition on arrival 
TOHOVE TO ACEEPODEORUCE «oo. ediv ce wesley ba ee ace ga oat hee s eee a eeais 983 
FAUOPE AG COHVOR THNONY 62.5. 5"s a chivecws od nel wee ea Uw oe aaa Coan 800 
failure to deliver properly loaded car 
failure to pay purchase price 436, 1176 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
425, 433, 445, 820, 824, 858, 997, 1166, 1340, 1351, 1380 


Farlure to provide transportation:..¢25.)....<+ 5 oe oe creme cae one calen 983 
Conditional, failure to prove 
Contractual obligation, fuifilled 
Existance of 
Existance of, failure to prove 
Grade specification, not established 
Impossibility of performance 
Modification of, established 
Modification of, failure to prove 
New contract 
Outright sale, liable for purchase price 
Price error, failure to prove 


Price, failure to pay 


Price, failure to pay promptly 


Price, no meeting of minds 
Pro rata distribution 


Special provisions of, failure to prove 





1426 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


CONTRACT DESTINATION 
F.0.b. sale 
Not agreed upon 


Seller not responsible for condition of produce beyond point of 
contract destination . 


CONTRACT TERM 
Absence of 
Alleged modification of, failure to prove 
Alleged modification of, proof sustained 
“Delivered” 
Existance of, failure to prove . 
“F.o.b. acceptance final” 
F.o.b. sale, proof sustained 
“F.o.b. shipping point sale” 
Guarantee against losses due to rejection 
Guarantee of payment, failure to prove 
Meeting of minds as to 
Misunderstanding of 
Modification of, failure to prove 
“Open” billing basis 
Protection against losses 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 
Tomatoes “U.S. No. 1 grade” on arrival 
og 


Tomatoes “U.S. 2-3 color on arrival” 


CORPORATE CHANGE 


Change in management control of corporation does not relieve 
new management of corporation’s prior debts 


COUNTERCLAIM 
Admission of liability 


Contingent on complainant prevailing in its complaint 


Dismissal of... . . 117, 187, 139, 407, 410, 436, 813, 834, 972, 1160, 1172, 1343, 1351 
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Failure to establish allegations 

Failure to state cause of action 

For brokerage fees, allowed 

For damages, awarded 

For lost profits, denied 

For overpayment, awarded 
COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 
5th Circuit. Petition for a writ of certiorari, denied 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 

DAMAGES 


Burden of proof 


Determined between unpaid contract price and market value 


Failure to deliver “U.S. No. 1 grade on arrival” 
Failure to deliver timely 
Failure to establish 424, 820, 1166, 1360 
Failure to ship specified produce as stated in contract 1160 
Failure to ship in suitable shipping condition 
For lost profits, failure to prove 
Freezing injury in transit 
Lettuce, excessive bugs 
Unauthorized allowances, liability for 
Wrongful rejection 
DEFAULT 
Withdrawal of answer 


Reinstated 
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DELIVERED SALE 


Buyer not responsible for produce at shipping point or in transit 
Failure to make grade at destination 
Failure to prove 

DELIVERY 
Foalure to deliver on epecihied Gates... vcs ccc bese se cece tes seueweeete 800 
Failure to meet good standard of 117, 476, 847, 1355 
Good standard of 
Impossibility of performance 

DISMISSAL 
Amount of damages exceeds balance due of the purchase price 
Authorization of dismissal by complainant 1397, 1398, 1403 
Burden of proof 424, 443, 479, 623, 1166, 1332, 1376 
Complainant failed to establish itself as real interested party 
Complainant failed to prove sale to respondent 
Complainant filed lawsuit in subject case 
Failure to state cause of action 
Failure to prove claim 827, 834, 992, 1166, 1355 
Lack of jurisdiction 168, 169, 171, 972 
No violation of the act 124, 479, 616 
On motion of complainant 
Of petition for reconsideration .. 792, 861 
Of portion of complaint — settlement 1006 
Resale of produce, prompt and proper 
Respondent adjudicated bankrupt 
Settlement between parties ... . 171,177, 490, 491, 498, 862, 1002, 1396, 1397, 1398 
Value of potatoes set at cost of freight 

DIVERSION 
Constituting acceptance 

DUMPING 


PRMPE Sy OUPOUCOLUEIOOUE oo 5.5 [5-0 bos snare bras Hein we Owe Grae BETA ATES as 
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PAGE 
FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


Denial of application for license 
Publication of the facts 109, 392, 569, 790, 961, 1131 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604, 785, 786, 789, 794, 960, 1130, 1154 


POND ICEINIO IE OE TICCIIN® 5065.0 ssa. d wis, vnc ww ee wih or atace oes ipeenesennel ae Gee 
F.0.B. SALE 

Acceptance final, contract term 

Breach of warranty, failure to deliver properly loaded car 

Breach of warranty, failure to prove 

POS PO DPOCG CORTE oo 600 od Sages se aislae Sones Siete 

Freezing injury in transit, buyer liable 

Negligence in loading, failure to prove 

Normal transportation, failure to prove 

Proof of, sustained 


Seller not responsible for condition of produce beyond contract 
destination 


Seller not responsible for injury of produce after produce is se- 
cured in carrier 


Suitable shipping condition 430, 433, 820, 847 

Suitable shipping condition warranty, not applicable . . 410,425, 445, 975, 997, 1166 
GRADE AT DESTINATION 

Failure to grade “U.S. No. 1 on arrival” 

Not of merchantable quality 611,997 

Of merchantable quality 430, 847, 1351 
GUARANTEED PAYMENT 

Against losses due to rejection 

By broker, failure to prove 

By broker, liable for purchase price 

Failure to establish 
INSPECTION 


Failure to obtain 
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INSPECTION—Cont. 


Lateness of 
JOINT ACCOUNT 
Failure to prove 
JURISDICTION 
Setoff, untimely filed 
LICENSE 
Application for, denied 


Revocation of 106, 384, 385, 387, 390, 396, 595, 604, 
785, 786, 789, 794, 1154 


Suspended for: 
IE og. 56:55:00 084S a cee esha aCe age Dare rake ean Sale eee eee eee 604 
SOAR: oh 68 pe. 2s! Ned rshdbus, ac wih 6 dob Law. SURO faNed Rags Eee Cab es aa nab ona cen 394 
MERCHANTABILITY 
Failure to establish breach 
NET PROCEEDS 
Failure to account truly and correctly for (Disciplinary) ................. 394,596 
Failure to pay promptly (Disciplinary) . «0... nk cet eae eee ses ss OOS, O00 
Failure to remit 
Fully remitted 616, 623, 834 
Remitted as full settlement 1360 
PURCHASE PRICE 
Absence of 
Determined at market value 607, 629, 995 


Failure to pay and/or failure to pay in full 121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 
830, 858, 979, 1000, 1176, 1346, 


Liability for, less damages 1160 


TAG MOOR OL TING csi e8 b 0xsiave Riva albes Soeeealane we Maan an eee oma 995 
Not liable for, guarantee against losses ......... 0... cece ee eee eee eee eens 616 
Reduction of 


Reduction of, failure to prove 
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RECONSIDERATION/REOPENING 


After default 177, 498, 643, 792, 1404, 1405 
Dismissal of petition, untimely filed 792 


Orders on 168, 488, 489, 635, 638, 792, 860, 861, 
1016, 1179, 1393, 1394, 1404, 1405 


Order vacating reopening and reinstating default 
Petition to reconsider, dismissed 
Petition to reopen hearing, granted 
Petition to reopen, denied 
REJECTION 
Justified 
Lack of notice of 
Notice to broker does not constitute notice to consignor 
Of produce in “f.o.b. acceptance final” contract 
Untimely 
Wrongful 
REPARATION AWARDED 
Admission of liability 
Both complainant and respondent 
Reduced amount 
Respondent, for damages 
Respondent, for fees and expenses 
RESALE 
Failure to give reasonable notice of 
Prompt and proper 
Prompt resale at auction to minimize damages 
SETOFF 
Failure to substantiate 
For damages, awarded 
Untimely filed 
STAY ORDERS 


Bankruptcy proceeding 6, 167, 177, 1007, 1403 
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STAY ORDER—Cont. 


Pending issuance of further order 
Pending judicial review 
Vacated 
SUITABLE SHIPPING CONDITION 
Breach of 
Failure to establish breach 
Not applicable 130, 410, 425, 445, 975, 997, 1166 
TRANSPORTATION SERVICE & CONDITIONS 
Abnormality of 
Normality of 
UNDISPUTED AMOUNT 
Liability for, failure to release check 
Order for 
Order for, vacated 
Unjustified refusal to pay 
WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 


Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824, 975, 
997, 1166, 1332, 1351 


PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 
APPLICATION FOR CERTIFICATE 
Denial of, reversed 
REMAND ORDER 
To commissioner for further proceedings 
POULTRY PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 
REMAND ORDER 
Case referred back to ALJ for further proceedings 


v U.S. GOVERNMENT PRINTING OFFICE: 1981— 360.913:108 











